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dismissed deportation proceedings against the youngster.

Court spares gitl, 8, from

federal appeals court yester- chological harm” and returned
day did something extraor- the case, for a third time, to the
dinarily unusual — it ruled trial judge who twice ordered her
immediately from the bench after deported. This time the judge,
oral arguments in a highly contro- William Walls, must dismiss the
versial case. The decision saved an case. :
Ameriean child from deportation to “This is something we rarely
Argentina, do,” Barry said, as Arianna’s
“For almost four years, this case mother, Elena Mazza, wept
has been ongoing,” said Maryanne Bos openly in court.
Trump Barry, who presided over BRAUN Indeed, lawyers in the ornate

a three-judge appeals panel in _
Newark, Noting all parties had been living
“in limbo,” she added, “We see no reason
for it to continue one more day.”

Barry — joined by judges Thomas
Ambro and Leonard Garth — dismissed ef-
forts by an Argentinean resident to have

_his 8-year-old daughter — born here —re-
turned to his country for a custody fight
that, Barry noted, might last for years.

She said the child, Arianna Adan, faced
“grave risk of grievous physical and psy-

courtroom — involved in the case
or not — could not recall an example in
their careers when a federal appeals court
ruled directly from the bench without tak-

ing some time to consider the issues raised

during arguments.

The immediate ruling was a rebuke to
Walls, whose first decision ordering Ari-
anna deported — in June 2005 — was over-
turned by an appeals court in Philadel-
phia. That panel ordered a new trial.

Last August, the child was within five

“] am so happy. | cannot believe thi

deportation

g T e
nally ove:

days of a second deportation ordered by
Walls before Judge Barry stayed the sec-
ond decision and agreed to hear the ap-

peal.

Barry said the appeals court “may or
may not” issue a written decision on the
case to support the ruling. She said that,
during a five-minute recess following the
oral argument, all three judges decided
“gs a matter of law” the case should be
dismissed.

Walter Lesnevich of Hackensack, the
lawyer for Ariel Adan, the child’s father,
said he would not appeal. “I'm done,” he
said.

Ariel Adan, who has been in contact
via e-mails, did not return messages.

Two factors clearly convinced the
panel. One was the report of the state Di-
vision of Youth and Family Services that
warned Arianna would be traumatized by
a return to Argentina — even to the point

of considering suicide. The other was the
[See BRAUN, Page 6]
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Bold ruling
in federal court

failure of Walls to admit into evi-
dence or refer in his decision to al-
legations both of her father’s sexual

| abuse of Arianna and violence

against her mother.

Walls, for example, refused to
allow consideration of Adan’s ar-
rest and conviction for domestic vi-
olence in Elizabeth because copies
of the documents offered were not
properly authenticated.

Garth, the 3rd Circuit’s senior
appellate judge, cited 12 instances
of evidence kept out of the trial re-
cord by Walls that should have
been permitted.

Barry hammered away at the
DYFS report which, until yester-
day, was sealed.

Pointing her finger at Lesnevich
and, at times, raising her voice, the
usually cordial Barry demanded to
know whether he had any reason
dishelieve it.

When Lesnevich said he did not
know how to answer, Barry called 2
halt to the argument — itself an
unusual step — and arranged to
have the report instantly unsealed.

Peter Alvino, a deputy attorney
general representing DYFS, was in
the court and agreed.

With the report open, Barry
went through it point by point and
wanted to know whether Lesnevich
had any reason to dispute its des-
criptions of the impact of the case
and possible deportation on Ari-
anna. The lawyer said he did not.

ommeirce
l

The state — through DYFS —
became a party fo the case on the
child’s side after it was reported
here that the agency failed to eval-
uate charges of abuse against Ariel,
although it did investigate Ariel's
charges against Arianna’s mother
and cleared Mazza.

Kevin Ryan, then commissioner
of the Department of Children and
Families, ordered the report and
apologized to Mazza,

The state then joined as a party
on her side,

The New Jersey Office of the
Child Advocate also joined the case
on Mazza’s side, as did a national
coalition, including the National
Center on Domestic and Sexual Vi-
olence, the Battered Women’s Jus-
tice Project, the New Jersey Coali-
tion for Battered Women, and the
Seton Hall Law School Center for
Social Justice.

Federal courts have jurisdiction
because the cases derive from an
international treaty — the Hague
Convention — established to pre-
vent international child abduc-
tions.

“I am so happy — I cannot be-
lieve this is finally over,” said
Mazza, who works in a school for
the disabled.

Arianna, who was brought to
the courthouse but not inside the
courtroom, said she was “happy”
she would not have to go to Argen-
tina.

On the appeal, Mazza was rep-
resented for free by lawyers from
the New Jersey office of Patton
Boggs, a Washington-based law
firm,

She had, however, piled up
more than $100,000 in legal fees
from the first two trials, handled by
a different lawyer,

“This was an unexpected but
fantastic end to the case,” said
Jason Rockwell of Patton Boggs,
who argued the case yesterday.

The decision came at a difficult

JOE EPSTEIN/THE STAR-LEDGER

Elena Mazza holds Arianna in front of the statue of Justice outside the
courthouse. “This was an unexpected but fantastic end to the case,”
said Jason Rockwell of Patton Boggs, who argued the case yesterday.

time for Mazza. After she left the “This will make him very
courthouse, she traveled to New happy,” she said.

York to tell her father, Alcibar

Avans, the outcome. He is at Co- Bob Braun may be reached at
lumbia Presbyterian Hospital suf-  (973) 392-4281 or

fering from advanced lymphoma. rbraun@starledger.com.”



