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United States District Court,
D. Massachusetts.
Iraj DANAIPOUR, Petitioner,
V.
Kristina Thermaenius MCLAREY, Respondent.
No. CIV.A.01-11528-MLW.

Jan. 2, 2002.

Father sued mother in state court, claiming that eight
and three year-old daughters were illegally removed
from Sweden, in violation of Hague Convention on
the Civil Aspects of International Child Abduction.
Mother removed and bench trial was conducted. The
District Court, Wolf, J., held that children would be
returned to Sweden, where they would reside with
mother pending full forensic investigation of claims
that father sexually abused children.

Order accordingly.
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76D Child Custody
76DXI International Issues
76Dk820 Evidence
76Dk825 k. Degree of Proof. Most Cited
Cases

Treaties 385 €38

385 Treaties

385k8 k. Construction and Operation of Particular
Provisions. Most Cited Cases
While exceptions to mandate that kidnapped children
are to be returned to their nation of valid residence,
imposed by Hague Convention on the Civil Aspects
of International Child Abduction, must be established
by clear and convincing evidence, subsidiary facts
relevant to those exceptions need only be proven by
preponderance of evidence. International Child Ab-
duction Remedies Act, § 4(e)(2)(B), 42 U.S.C.A. §

11603(e)(2)(B).
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[2] Child Custody 76D €806

76D Child Custody
76DXI International Issues
76Dk806 k. Grave Risk. Most Cited Cases

Treaties 385 €38

385 Treaties

385k8 k. Construction and Operation of Particular
Provisions. Most Cited Cases
In cases of serious alleged child abuse, before a court
may deny repatriation of wrongfully removed child
under Hague Convention on the Civil Aspects of In-
ternational Child Abduction, on ground that a grave
risk of harm exists, court must examine full range of
options that might make possible safe return of child
to home country. International Child Abduction Re-
medies Act, 8§ 4(e)(2)(B), 42 US.CA. 8§

11603(e)(2)(B).

[3] Child Custody 76D €806

76D Child Custody
76DXI International Issues
76Dk806 k. Grave Risk. Most Cited Cases

Treaties 385 €38

385 Treaties

385k8 k. Construction and Operation of Particular
Provisions. Most Cited Cases
Return of eight and three year-old children to Swe-
den, following their illegal removal by mother, would
be ordered pursuant to Hague Convention on the Civ-
il Aspects of International Child Abduction, despite
claim that father allegedly sexually abused children,
allowing for their retention in United States under
Hague Convention exceptions applicable when return
would expose children to physical or psychological
harm or be contrary to principles of human rights;
there was no evidence of physical abuse, and children
would be living with their mother, with father having
no visitation rights pending full forensic assessment.
International Child Abduction Remedies Act, §
4(e)(2)(B), 42 U.S.C.A. 8 11603(e)(2)(B).
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[4] Child Custody 76D €803

76D Child Custody
76DXI International Issues
76Dk803 k. Grounds and Factors in General.
Most Cited Cases

Treaties 385 €=8

385 Treaties

385k8 k. Construction and Operation of Particular
Provisions. Most Cited Cases
Eight and three year-old children, illegally removed
by their mother, would not be retained in United
States, pursuant to exception to general mandate of
Hague Convention on the Civil Aspects of Interna-
tional Child Abduction that illegally removed child-
ren be returned, applicable when children object to
being returned and have reached age and degree of
maturity at which it is appropriate to take their views
into account; three year-old was obviously too young
to have view, and so was eight-year old, in absence
of evidence that she showed unusual maturity. Inter-
national Child Abduction Remedies Act, §
4(e)(2)(B), 42 U.S.C.A. § 11603(e)(2)(B).
*312_Nancy Baskin, Boston, MA, Mary Alys Azzari-
to, Salem, MA, Stephen J. Cullen, Miles & Stock-
bridge, P.C., Towson, MD, for Iraj Danaipour, Plain-
tiff.

Beth 1.Z. Boland, Elizabeth B. Burnett, Meredith
Brand Wade, Mintz, Levin, Cohn, Ferris, Glovsky &
Popeo, P.C., Boston, MA, for Kristina Thermaenius
McLarey, Defendant.

MEMORANDUM AND ORDER
WOLF, District Judge.
I. SUMMARY

This is a sad and serious case. It arises because two
parents each love their children, but no longer love
each other and have divorced. Petitioner Iraj Danai-
pour and his former wife, respondent Kristina McLa-
rey, have been granted joint custody by the courts of
Sweden of their daughters, A.D., who is seven years-
old, and C.D., who is three years-old.™ In June *313
2001, McLarey violated Swedish court orders by
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bringing A.D. and C.D. to the United States, where
they are residing with McLarey and her fiancé David
Morin, and refusing to return them.

FN1. With the agreement of the parties the
court is using the children's initials rather
than their full names to protect their privacy.

Danaipour has petitioned for the return of his child-
ren to Sweden pursuant to the Hague Convention on
the Civil Aspects of International Child Abduction,
T.ILA.S. No. 11, 670, 19 I.L.M. 1501 (Oct. 24, 1980)
(the “Hague Convention” or the “Convention”). It is
undisputed that in June 2001 Sweden was the habi-
tual residence of the children and that Danaipour was
exercising his legal right to joint custody when his
daughters were wrongfully removed to the United
States. In these circumstances, the Hague Convention
ordinarily requires the children's return. The Conven-
tion, however, provides certain exceptions to this
general rule.

McLarey alleges primarily that Danaipour sexually
abused A.D. and C.D., and that their return to Swe-
den, under any conditions, would expose them to “a
grave risk” of “psychological harm.” The court is not
required to order the return of the children if McLa-
rey bears her burden of proving such a risk by clear
and convincing evidence.

In assessing any potential risk to the children, the
court is required to consider the conditions on which
they would be returned to Sweden. Danaipour denies
that he sexually abused his daughters. Danaipour has,
however, now agreed to the entry of orders in the
United States and Sweden which, among other
things, would provide that: the children may return
and live with McLarey in Sweden; he will have no
contact with them unless authorized by the Swedish
courts; in Sweden he will fully participate in a foren-
sic evaluation to determine if any sexual abuse has
occurred; and he will obey any resulting court orders
in the future, as he has in the past.

This court conducted a bench trial on December 19,
20 and 21, 2001. McLarey, Danaipour, experts for
each party, a therapist who has been treating A.D.
and C.D. since September 2001, and other witnesses
testified. The court's factual findings, which are in-
fluenced significantly by its assessment of the credi-
bility of the witnesses, include the following.
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The evidence does not indicate that Danaipour sex-
ually abused A.D. in any way. McLarey has proven
by a preponderance of the evidence that there is good
reason to be concerned that Danaipour may have
masturbated in the presence of C.D. once or twice
and may have caused her to touch his penis on one of
those occasions. Such conduct would constitute a
form of sexual abuse.

A forensic sexual abuse evaluation, conducted by a
competent professional pursuant to protocols requir-
ing the participation of both parents and the children,
is necessary to determine reliably whether any sexual
abuse has occurred. It would take months to conduct
such an evaluation properly. A forensic evaluation
could be conducted in Sweden.

Neither A.D. nor C.D. suffered from Post-Traumatic
Stress Disorder (“PTSD”) at the time that they were
abducted from Sweden. McLarey has not proven by a
preponderance of the evidence that either child suf-
fers from PTSD now. Nor has McLarey proven by
clear and convincing evidence that the children's re-
turn to Sweden on the conditions being ordered in
Section V of this Memorandum will create the grave
risk of psychological harm to them that would permit
the court to deny Danaipour's petition.

*314 Accordingly, Danaipour's petition is being al-
lowed. McLarey is, therefore, being ordered to take
the children back to Sweden, where they will reside
with her, in order to permit a forensic sexual abuse
evaluation to be conducted and to permit the courts of
Sweden to decide the implications of that evaluation
for the future custody of A.D. and C.D. The return of
the children on the conditions being ordered by the
court will preserve the health and safety of the child-
ren while providing the courts of Sweden the oppor-
tunity to determine the custody of children who were
in Sweden and subject to their jurisdiction prior to
being abducted. This decision will, therefore, serve
the primary purposes of the Hague Convention.

Il. THE APPLICABLE STANDARDS

The Hague Convention, to which the United States
and Sweden are each signatories, seeks to “protect
children internationally from the harmful effects of
their wrongful removal or retention and to establish
procedures to ensure their prompt return to the State
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of their habitual residence.” Hague Convention,
preamble; see also Blondin v. Dubois, 189 F.3d 240,
245 (2d Cir.1999). In the instant case, it is undisputed
that the retention of A.D. and C.D. in the United
States is “wrongful” within the meaning of the Con-
vention.

“The wrongful taking of a child from his or her coun-
try of habitual residence normally requires the child's
return.” Walsh v. Walsh, 221 F.3d 204, 216 (1st
Cir.2000). A respondent may, however, defeat a peti-
tion by proving that an exception established by the
Convention applies. Hague Convention, Arts. 12,
13(a), 13(b), 20.

McLarey initially invoked three exceptions in this
case. She alleged that the return of the children to
Sweden should be denied because: “there is a grave
risk that [their] return would expose them to physical
or psychological harm or otherwise place [them] in
an intolerable situation,”see Hague Convention, Art.
13(b); such a return would be contrary to “the fun-
damental principles of [the United States] relating to
the protection of human rights and fundamental free-
doms,”see Hague Convention, Art. 20; and each child
“objects to being returned and has attained an age and
degree of maturity at which it is appropriate to take
account of [her] views,”see Hague Convention, Art.
13, penultimate paragraph.

The exceptions to the general rule requiring return
are narrow. See Walsh, 221 F.3d at 217. The Expla-
natory Report to the Convention states that the excep-
tions:

are to be interpreted in a restrictive fashion if the
Convention is not to become a dead letter. In fact,
the Convention as a whole rests upon the unanim-
ous rejection of this phenomenon of illegal child
removals and upon the conviction that the best way
to combat them at an international level is to refuse
to grant them legal recognition ... [A] systematic
invocation of the said exceptions, substituting the
forum chosen by the abductor for that of the child's
residence, would lead to the collapse of the whole
structure of the Convention by depriving it of the
spirit of mutual confidence which is its inspiration.

Elisa Pérez-Vera, Explanatory Report: The Hague
Conference on Private International Law, in 3 Acts
and Documents of the Fourteenth Session 426, | 34
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(1980) (the “Explanatory Report™); see also Walsh,
221 F.3d at 217.

Consistent with this, United States law imposes on a
respondent the burden of proving the exceptions es-
tablished by Articles 13(b) and 20 by clear and con-
vincing evidence. See42 U.S.C. § 11603(e)(2)(A).
The third exception invoked in this case, *315 the
exception based on the child's objection, need only be
proved by a preponderance of the evidence. See42
U.S.C. § 11603(e)(2)(B).

“Clear and convincing evidence” is evidence that
produces “a firm belief or conviction as to the matter
at issue.” Fifth Circuit Pattern Jury Instructions, Civ-
il, § 2.14 (1999). It is such proof that “leaves no sub-
stantial doubt ... It is proof that establishes ... not only
that the proposition at issue is probable, but also that
it is highly probable.” Sand et al., Modern Federal
Jury Instructions, 73-3 (2001).

[1] However, while the Article 13(b) and 20 excep-
tions must be proven by clear and convincing evi-
dence, subsidiary facts relevant to those exceptions
need only be proven by a preponderance of the evi-
dence. See Application of Walsh, 31 F.Supp.2d 200,
204 n. 3 (D.Mass.1998), rev'd on other grounds
Walsh v. Walsh, 221 F.3d 204 (1st Cir.2000); Care
and Protection of Laura, 414 Mass. 788, 794, 610
N.E.2d 934 (1993); S.S. v. D.M., 597 A.2d 870, 882
n. 32 (1991). As the District of Columbia Court of
Appeals has written, “there may be twenty facts, each
proved by a preponderance of the evidence, that in
the aggregate create clear and convincing evidence
.. S.8., 597 A.2d at 882 n. 32.

The heart of McLarey's argument is that returning the
children to Sweden, even on the conditions agreed to
by Danaipour, would expose them to a grave risk of
psychological harm. In Walsh, the Court of Appeals
for the First Circuit thoroughly and thoughtfully ex-
plored the meaning of the Article 13(b) exception
McLarey invokes. 221 F.3d at 218-19. In deciding
issues presented by Article 13(b) “[c]ourts are not to
engage in a custody determination.” Id. at 218. Nor is
Article 13(b) to be used to litigate the child's best
interests. 1d. at 219.

For the purposes of Article 13(b), the proven psycho-
logical harm “must be a great deal more than minim-
al.” 1d. at 218. It is doubtful, however, that it must
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amount to an intolerable situation. Id. at 218 n. 12. In
any event, the risk must be “grave.” Id. at 218.
“[W]hen determining whether a grave risk exists,
courts must be attentive to the purposes of the con-
vention.” 1d. A grave risk may not “be established by
the mere fact that removal would unsettle the child-
ren who have now settled in the United States. That is
an inevitable consequence of removal.” Id. at 220 n.
14; see also Blondin v. Dubois, 238 F.3d 153, 164-65

(2d Cir.2001).

Moreover:

A potential grave risk of harm can, at times, be miti-
gated sufficiently by the acceptance of undertak-
ings and sufficient guarantees of performance of
those undertakings. Necessarily, the “grave risk”
exception considers, inter alia, where and how a
child is to be returned. The undertakings approach
allows courts to conduct an evaluation of the
placement options and legal safeguards in the
country of habitual residence to preserve the child's
safety while the courts of that country have the op-
portunity to determine custody of the children
within the physical boundaries of their jurisdiction.
Given the strong presumption that a child should
be returned, many courts, both here and in other
countries, have determined that the reception of
undertakings best allows for the achievement of the
goals set out in the Convention while, at the same
time, protecting the children from exposure to
grave risk of harm.

Walsh, 221 F.3d at 219 (citations omitted); see also
Blondin, 238 F.3d at 163 n. 11.Nevertheless, “there
may be times when there is no way to return a child,
even with *316 undertakings, without exposing him
or her to grave risk.” Walsh, 221 F.3d at 219.

Blondin was a case in which the district court relied
on Article 13(b) in refusing to order that two children
be returned to France because it found that persistent
abuse had caused them to suffer “an acute, severe
traumatic disorder” while living in France and their
repatriation under any conditions would almost cer-
tainly trigger a recurrence of the traumatic stress dis-
order they had experienced in France. 78 F.Supp.2d
283, 291 (S.D.N.Y.2000). “[I]n the particular and
unusual circumstances presented,” the Court of Ap-
peals for the Second Circuit affirmed the judgment of
the District Court. Blondin, 238 F.3d at 168.
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At trial, McLarey attempted primarily to prove that
the instant case is analogous to Blondin. As discussed
in Section IV below, however, the court finds that
this case is distinguishable from Blondin in material
respects and that neither Article 13(b) nor any other
exception to the Hague Convention has been proven.
Therefore, the court is ordering that A.D. and C.D. be
returned on certain conditions.

I1l. THE FACTS

Unless otherwise indicated, the following facts are
proven by a preponderance of the credible evi-
dence.™2

EN2. In assessing credibility the court has,
among other things, relied on its observa-
tions of the witnesses.

McLarey was born in Sweden and grew up in the
United States, where she attended college. She is
both an American and a Swedish citizen. Danaipour
was born in Iran and is now a citizen of Sweden,
where he is a practicing child psychologist.

The couple's first daughter A.D. was born in Sweden
in 1994, about six months before McLarey and Da-
naipour were married in Massachusetts. In 1998, their
daughter C.D. was born.

By the summer of 1999, the parties' marriage was
troubled. McLarey returned to the United States to
visit her family and reconnected with a former boy-
friend, David Morin. McLarey and Morin became
romantically involved. In late 1999, while McLarey
was again in the United States, Danaipour found
some love letters Morin had sent her. When McLarey
returned to Sweden, Danaipour revealed his discov-
ery and the parties decided to divorce.

Danaipour did not abuse McLarey physically or psy-
chologically during the course of their marriage. Nor
is it proven that Danaipour abused either of his child-
ren before he and McLarey filed for divorce on Feb-
ruary 29, 2000.

When they filed for divorce, McLarey and Danaipour
were temporarily given joint custody of their child-
ren. Initially, Danaipour and McLarey continued to
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live together in their small condominium during the
pendency of their divorce proceedings. This was a
tense situation. In the Spring of 2000, piqued by jeal-
ousy, Danaipour cut the modem cord on McLarey's
computer because he thought she was violating their
agreement that she would not send e-mail to Morin
when Danaipour was at home. On another occasion
Danaipour pushed McLarey. However, as her counsel
acknowledged in closing argument, McLarey does
not claim that she would be in danger of physical or
psychological harm if required to return to Sweden
with her children.

As her counsel also stated at closing argument,
McLarey does not now contend that there is a grave
risk of physical harm *317 to her children if they
return to Sweden with her on the conditions dis-
cussed below.™3 Dec. 21, 2001 Tr. at 228. Rather,
McLarey asserts primarily that each of the children
will be exposed to a grave risk of psychological harm
if required to return to Sweden on any conditions.

ENS3. Independent of these concessions, the
court finds that McLarey has not proven that
she or her children would be exposed to a
grave risk of physical harm if returned to
Sweden on the conditions being ordered in
Section V of this Memorandum. Nor would
McLarey be exposed to a serious risk of
psychological harm. The issue of possible
psychological harm to the children is dis-
cussed in detail later in this Memorandum.

In about June 2000, tensions in the apartment caused
McLarey to consider moving with her children to a
women's shelter. Instead, she brought A.D. and C.D.
to the United States for what she told Danaipour
would be a short vacation and did not return to Swe-
den. When he learned that his children had been ab-
ducted, Danaipour obtained Swedish court Orders
giving him sole custody of A.D. and C.D., and re-
quiring that McLarey return the children to Sweden.

In about September 2000, McLarey returned to Swe-
den. The children lived with Danaipour for two or
three weeks, occasionally visiting their mother in the
women's shelter in which she resided temporarily. In
this period, McLarey regained joint custody of A.D.
and C.D., in part by representing to the court that she
would not take the children out of Sweden again and
by surrendering the children's passports. See Ex. 40.

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



183 F.Supp.2d 311
183 F.Supp.2d 311
(Cite as: 183 F.Supp.2d 311)

Danaipour was ordered to allow McLarey to live in
the condominium and to find new housing for him-
self. The girls then began residing with each parent
on alternating weeks.

McLarey testified that she noticed that A.D. and C.D.
returned from their week-long visits to their father
with redness in their vaginal areas. The children had
experienced, and been treated for, such irritation be-
fore. McLarey, however, was concerned that Danai-
pour was doing something improper to cause the red-
ness she perceived. She asked A.D. and C.D. about
this. A.D. made no statements that suggested that
Danaipour had abused her. C.D., who was then two-
years old, said something to her mother about Danai-
pour “hammering” a “pee pee” and illustrated this
with a gesture that resembled male masturbation.
McLarey interpreted this as C.D. saying that Danai-
pour had done something to her vagina.

The evidence in this case, however, does not prove
that Danaipour did anything that would have injured
or irritated A.D. or C.D.'s vagina.™* A forensic eval-
uation, conducted by a competent professional pur-
suant to established protocols, would be necessary to
determine in a medically reliable manner whether
either child was sexually abused in any way. No such
evaluation has been done.

ENA4. In reaching this conclusion, the court
relies on the following evidence, among
other things. Only McLarey testified to see-
ing the redness. Although McLarey
promptly consulted a nurse and child psy-
chologist in Sweden, neither saw the child-
ren or the alleged redness. As discussed, in-
fra, physical exams of A.D. and C.D. in
Sweden and the United States disclosed no
evidence of sexual abuse. A.D. has made no
statements to her mother, her therapist, or
anyone else that suggest that her father sex-
ually abused her in any way. C.D.'s state-
ments to her therapist, which are described
infra, indicate that C.D. may have observed
her father masturbate once or twice, and
may have touched his penis on one such oc-
casion. C.D. did not, however, tell her the-
rapist that Danaipour had done anything that
would have irritated or injured her vagina.

McLarey acted on her concern that her children had
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been sexually abused. She *318 reported her observa-
tions and C.D.'s statements to a nurse, but did not
bring the children to be examined by the nurse while
they were allegedly experiencing the redness McLa-
rey described. The nurse referred McLarey to a child
psychologist, who also never saw A.D. or C.D.

Based on McLarey's complaints, the child psycholo-
gist prompted the initiation of an investigation, by a
Swedish social service agency, of possible sexual
abuse. See Ex. 44. The investigation began in late
November 2000 and included interviews with C.D.,
her parents, her grandmother Myra MecLarey, her
day-care providers, and information obtained from
others. In connection with that investigation, the
Swedish police met with C.D. at a police station, but
obtained no evidence of sexual abuse, largely be-
cause C.D. was uncooperative. On January 11, 2001,
C.D. was examined at a hospital by a doctor and oth-
ers associated with Sweden's National Board of Fo-
rensic Medicine. See Exs. 6 and 44. The examination
of her genitals and anus disclosed no evidence of
sexual abuse. 1d.

On February 21, 2001, the social service agency is-
sued its report. Ex. 44. The agency concluded that:
“There is nothing in the information provided to us
that indicates that [C.D.] has been exposed to sexual
transgression.” Ex. 44, at 7. The investigators also
stated that: “From our conversations with different
persons during the period of the investigation we find
it likely that [C.D.] has been affected by her parents'
conflict. We understand, however, that if the parents
take responsibility for cooperating in a satisfactory
manner for [C.D.] and her sister, [C.D.] has all op-
portunities to continue to develop in a positive way.”
Id. Accordingly, the social service agency terminated
its investigation.

At this time, McLarey and her children were living
with Morin, who had moved to Sweden. McLarey
was not satisfied with the results of the social service
agency's investigation. Therefore, in March 2001, she
requested that the Swedish courts investigate whether
A.D. and C.D. had been abused and that Danaipour
be ordered to participate in a forensic evaluation to
determine whether sexual abuse had occurred. Da-
naipour denied abusing either of his children and
declined to agree to a forensic evaluation. See Exs. 22
and 41. The court caused further investigation to be
conducted, in part to determine whether to order Da-
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naipour to participate in such an evaluation. Id. That
investigation included, among other things, inter-
views with A.D. and C.D., their parents, and their
teachers. Ex. 41. A.D.'s teachers described her as a
“happy and positive” person. Ex. 41, at 7. C.D.'s pre-
school teachers reportedly stated that:

[C.D.] is seldomill and ... [is] happy and playful. She
learns easily, is open and easily establishes contact
with adults and children .... After [C.D.'s] absence
during the summer [when McLarey improperly
kept her in the United States], they had a new fami-
liarisation period of a week. [C.D.] did not have
any difficulties in coming back, she soon re-
established herself.

Id.

In their assessment, the court's examiners relied in
part on the teachers' comments and stated that:

On the basis of contacts with [A.D.] and [C.D.] by
the teachers, the day-care centre staff, previous so-
cial welfare officers involved and ourselves, we
think they both receive and have received very
good care from their parents. At our home visits we
have seen how both parents*319 have a fine, close
and natural contact with their daughters.

Id. at 8. The examiners also stated that:

During the investigation period nothing has been
established, either in the police investigation or in
the [social service agency investigation] or during
our investigation, that suggests that either of the
girls has been subject to sexual abuse.

Id. at 9.

After reviewing the evidence, including the foregoing
report, the Swedish court found “no reason” to order
a forensic sexual abuse evaluation “against the will”
of Danaipour. Ex. 22. Thus, McLarey's request was
denied. Id.

McLarey, however, continued to believe deeply that
her children had been sexually abused and that a
proper evaluation to determine whether this had oc-
curred was vital. She evidently had a right to appeal
the Swedish court's decision denying her request for a
forensic evaluation. See Ex. 22. As indicated earlier,
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McLarey had also represented to the Swedish court
that she would “not unlawfully take her children to
the United States or detain them there again,” EX. 40,
at 2, and had surrendered her children's passports in
connection with this promise. Nevertheless, she ob-
tained new passports for them and, with Morin,
brought A.D. and C.D. to Massachusetts in late June
2001.

A.D. and C.D. were with Danaipour prior to their
departure. Danaipour credibly describes them as
playing very happily with him and their friends be-
fore they left Sweden. He understood that they were
going to the United States for a short visit with their
grandparents.

However, on July 3, 2001, McLarey and her mother,
Myra, as the purported representative of A.D. and
C.D., filed an action in this court seeking both a dec-
laratory judgment that the children were not wrong-
fully removed from Sweden within the meaning of
the Hague Convention and an injunction prohibiting
Danaipour from having contact with them. See
McLarey v. Danaipour, C.A. No. 01-11164-MLW
(Complaint). An attorney, purportedly acting on be-
half of A.D. and C.D., referred them to the Massa-
chusetts Society for the Prevention of Cruelty to
Children (the “MSPCC”) for sexual abuse examina-
tions. Ex. 12. The MSPCC found its evaluation of
each child for sexual abuse to be “inconclusive.” Id.
The examiner stated, however, that with regard to
A.D. and C.D., “there is clear evidence of trauma due
to exposure to domestic violence.” Id. This finding is
utterly unsupported by the evidence in this case.

The MSPCC referred A.D. and C.D. to the Children's
Hospital in Boston to be examined for possible sex-
ual abuse. The results of the tests conducted there for
each child revealed no physical evidence of abuse
and were deemed “normal.”

McLarey's attorneys then asked that Danaipour agree
to a forensic sexual abuse evaluation in the United
States. He did not agree. Rather, he demanded that
his children be returned to Sweden. He also initiated
this case, pursuant to the Hague Convention, in the
Middlesex Superior Court of the Commonwealth of
Massachusetts. That court issued, ex parte, several
Orders favorable to Danaipour. On September 5,
2001, this case was removed to this United States
District Court.
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By agreement of the parties, the Orders issued by the
state court were vacated and Danaipour was autho-
rized to speak to his children by telephone, three
times a week. This court subsequently appointed
Elaine Epstein, Esq. Guardian Ad Litem (or Next
Friend) and attorney for A.D. and C.D., pursuant to
*320Federal Rule of Civil Procedure 17(c).™™® By
agreement of the parties, the case filed by McLarey
was dismissed without prejudice.

EN5. Ms. Epstein has, without compensa-
tion, provided invaluable assistance to the
parties and the court in this matter. Her pro
bono efforts extend the highest tradition of
the legal profession. Her contribution to the
administration of justice is much appre-
ciated.

The Hague Convention requires that courts act “ex-
peditiously in proceedings for the return of children.”
Hague Convention, Art. 11. If requested, a court must
explain why a case has not been decided within six
weeks of its initiation. 1d. This court has provided
such an explanation to the Central Authority of Swe-
den.

Because of the complexity created by the allegation
of sexual abuse, in October 2001 the parties agreed,
and the court ordered, that discovery could be con-
ducted until December 17, 2001. In her November
21, 2001 Preliminary Report, the Guardian Ad Litem
recommended that this case be tried in 2001. She
stated, among other things, that it would be in A.D.'s
best interest to know where she will be in school
when a new semester begins in January 2002. See
November 21, 2001 Preliminary Report of Guardian
Ad Litem/Attorney for the Children, at 4. The Guar-
dian Ad Litem also stated that the five months that
the children have been in the United States is “inor-
dinately long,” because they have not seen their fa-
ther in that period and the mere passage of time caus-
es them to become more “settled” in the United
States, although this alone would not be a sufficient
reason for denying their return if it is otherwise war-
ranted. Id. Therefore, with the agreement of the par-
ties, this case was tried from December 19 through
December 21, 2001.

On December 3, 2001, after the Guardian Ad Litem
had recommended that it would be in the best inter-
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ests of the children to complete the trial in December
2001, MclLarey filed a motion requesting that the
court order Danaipour to participate in a forensic
sexual abuse evaluation in the United States. On De-
cember 7, 2001, Danaipour filed an opposition to that
motion. After a hearing on December 7, 2001, the
court denied McLarey's motion without prejudice, in
part because the proposed evaluation could not have
been conducted prior to the then-scheduled Decem-
ber 19, 2001 trial. The court indicated that if the evi-
dence at trial persuaded it that a forensic sexual abuse
evaluation in the United States was necessary and
appropriate before a decision whether to grant Danai-
pour's petition could properly be made, the trial could
be suspended. For the reasons described below, the
court concludes that it is neither necessary nor appro-
priate that such an evaluation be conducted in the
United States, rather than in Sweden.

Prior to trial Danaipour proposed, and agreed to
obey, certain conditions if this court orders that A.D.
and C.D. be returned to Sweden. More specifically,
Danaipour has agreed that A.D. and C.D. may return
with their mother and reside exclusively with her. He
has also agreed to have no access to the children in
Sweden, pending a full forensic sexual abuse and
physical abuse evaluation of himself, McLarey, A.D.
and C.D. This condition goes beyond the recommen-
dation of the Guardian Ad Litem, who suggests that
while a forensic evaluation is being conducted C.D.
continue regular telephone contact with her father
and A.D. have the weekly supervised visits with him
that are now authorized by Swedish court Orders. See
Dec. 17, 2001 Final Report of Guardian Ad Li-
tem/Attorney for the Children, at 8-13.

Danaipour has always obeyed the orders of the Swe-
dish court and of this court. He *321 has agreed that
the Swedish court may use the results of the forensic
evaluation in deciding whether to alter its prior Or-
ders granting McLarey and him joint custody of their
children. Danaipour and McLarey have agreed to
request that the Swedish court enter a “mirror order”
imposing any conditions ordered by this court. This
court concludes that a Swedish court would do so.
Danaipour and McLarey have also represented that
they would obey the orders of the courts of Sweden.
This court finds that Danaipour, at least, would do so.

The primary factual issues to be resolved by the tes-
timony at trial relate to whether Danaipour sexually
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abused either A.D. or C.D., whether either or both of
them now suffers from PTSD and, in any event, the
degree, if any, that either or both of them are likely to
suffer psychologically if returned to Sweden on cer-
tain conditions. As indicated earlier and discussed
below, the court finds that A.D. has not been sexually
abused in any way; C.D. may have been exposed to
her father masturbating; neither A.D. nor C.D. suf-
fered from PTSD in Sweden or suffers it now; and
neither would suffer from PTSD or any other unusual
psychological harm if she returned with her mother to
Sweden.

There is no credible evidence that A.D. has been sex-
ually abused by her father in any way. She has not
made any statements suggesting that this occurred to
her therapist or her mother. Several physical exams
provided no evidence of sexual abuse. No expert has
opined that A.D. has been sexually abused.

The credible evidence does not prove that C.D. has
been sexually abused physically. In September 2001,
A.D. and C.D. began seeing Dr. Toni Luxemburg, a
therapist found by a lawyer and hired by McLarey.
As Dr. Luxemburg repeatedly emphasized, she has
been treating the children and considers herself their
“advocate.” Dec. 20, 2001 Tr., at 148, 153. She ac-
knowledges that she has not attempted to conduct a
neutral evaluation, pursuant to proper protocols, to
determine if A.D. or C.D. were sexually abused by
their father. Id. at 148.

C.D. has, however, made statements to Dr. Luxem-
burg that indicate that Danaipour may have mastur-
bated once or twice in front of C.D. and may have
caused her to participate on one occasion. More spe-
cifically, C.D. told Luxemburg that “Baba,” as she
calls her father, “squeezed his hole,” which Dr. Lux-
emburg reasonably interpreted to be his penis, and it
was very hard. Id. at 23. C.D. also stated that Baba
had “hammered” his “pee pee,” meaning his penis,
and C.D. illustrated this statement with a gesture re-
sembling male masturbation. Id. at 29, 35. C.D. also
stated that she had “hammered” her father's “pee
pee.” Id. at 35. C.D. indicated that probably on
another occasion, Baba “hammered” himself, C.D.
did not help, and Baba was mad. 1d. Dr. Luxemburg
believes that C.D. was “communicating to [her] that
she had witnessed her father touching his genitals and
that he had her touch his genitals.” Id. at 60.
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On cross-examination, Dr. Luxemburg clarified that
she was not saying that there was some type of mas-
turbation in front of C.D. Id. at 128. In any event,
C.D. made no statements to Dr. Luxemburg indicat-
ing that her father had touched her vagina. Dr. Lux-
emburg does, however, believe that C.D. reliably
reported to her a form of sexual abuse.

The statements that C.D. made to Dr. Luxemburg are
consistent with certain statements C.D. made to her
mother *322 and, arguably, to Morin's sister.™ The
court finds Dr. Luxemburg credible in her report of
C.D.'s statements. Those statements provide good
reason to be concerned that Danaipour may have
masturbated in front of C.D. and, on one occasion,
engaged her in that conduct. If that occurred it was,
as another of McLarey's experts, Dr. Carole Jenny,
opined, a form of sexual abuse. However, the credi-
ble evidence persuades the court that a forensic eval-
uation is necessary to determine with a reasonable
degree of reliability whether any form of sexual
abuse has occurred and, if so, who the abuser was.

ENG6. Morin's sister testified that in response
to a question C.D. had said that she had a
dream of “sticky stuff” that came from a
horse's “hole,” a term C.D. had used to refer
to Danaipour's penis.

Dr. Luxemburg opined that both A.D. and C.D. now
suffer from PTSD. Another of McLarey's expert's,
Dr. Luxemburg's mentor Dr. Bessel van der Kolk,
agreed that C.D. suffered from PTSD, but did not
find that the data justified such a diagnosis for A.D.
In Dr. van der Kolk's view, it would be extremely
traumatic for C.D. to be returned to Sweden on any
conditions because she was sexually abused there and
to her Sweden is synonymous with her abuser-her
father. Dr. Jenny agrees. However, Dr. Carlton Mun-
son, Danaipour's expert, testified that neither A.D.
nor C.D. could be properly deemed to suffer from
PTSD and that both could be returned to Sweden
with their mother without grave risk of psychological
harm.

For reasons that are too numerous to explicate fully,
the court finds that neither of the children suffered
from PTSD in Sweden or suffers from it now. PTSD
is a diagnosis that was originally developed to de-
scribe a disorder found in Viet Nam veterans and
other adults exposed to severe trauma. All of the ex-
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perts agree that the criteria for PTSD are generally
difficult to apply to young children. Performance in
school is one-but not the only-meaningful indicator
of whether a child suffers from PTSD. The credible
evidence indicates that A.D. has at all times been a
happy, successful student in Sweden and the United
States. The credible evidence indicates that C.D. too
was happy and successful in day-care in Sweden.

To the extent that C.D. particularly now exhibits
signs of stress, it is not necessarily attributable to
sexual abuse. Rather, as Dr. Luxemburg noted, C.D.'s
stress could be attributable to the separation of her
parents, her lack of contact with her father, her move
from Sweden, and uncertainty as to where and with
whom she will live in the future, as well as to possi-
ble sexual abuse.

The court accepts that C.D. may have been subject to
the sexual abuse described previously. However, as
several of the experts opined, children, including
sexually abused children, are often resilient. As Dr.
Jenny testified, “many children who are sexually
abused function very well in other aspects of their
lives ....” Dec. 21, 2001 Tr., at 170. The court finds
that, if she was sexually abused, C.D. is one of those
children.

In October 2001, A.D. told Dr. Luxemburg that she
wished to be close to her best friend in Sweden. More
recently, both A.D. and C.D. have reportedly made
statements indicating that they do not want to return
to Sweden. A.D. has not, however, expressed any
fear of her father. Rather, she has expressed concern
about being separated from her mother and about
being unable to speak Swedish adequately to perform
well in school. A.D. will not be separated from her
mother on *323 the conditions being ordered by this
court for her return. Her concerns about school are a
consequence of her wrongful removal from Sweden.

C.D. has expressed to Dr. Luxemburg concern about
her father. She will, however, return to Sweden with
her mother and will not have even supervised visits
with Danaipour unless and until a Swedish court de-
cides that they would be appropriate. In these cir-
cumstances, the court is not persuaded, even by a
preponderance of the credible evidence, that C.D.
will develop PTSD, or experience any similar trauma,

if she is returned to Sweden with her mother.F?
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ENY7. This conclusion is consistent with the
opinion of Dr. Munson and contrary to those
of Dr. van der Kolk and Dr. Jenny. None of
the experts have met C.D. Dr. van der Kolk
is eminent in his field. However, this is the
first case in which he has ever opined that a
child suffered from PTSD without personal-
ly examining the child. His opinions in mea-
ningful measure rely on evidence not in the
record. For example, he relied in part on a
purported statement by Myra McLarey that
C.D. said, “I like it when daddy does this.”
Dec. 20, 2001 Tr., at 216. This apparently
refers to something C.D.'s grandmother told
Dr. van der Kolk. However, no evidence of
any such statement by C.D. was introduced
at trial. The facts assumed by Dr. van der
Kolk and the opinions rendered by him often
went beyond the more nuanced views of Dr.
Luxenberg on key points. In any event,
many factors, including demeanor, contri-
bute to the court's assessment of the credibil-
ity of the witnesses, including the expert
witnesses.

If returned to Sweden, A.D. and C.D. will experience
a disruption of the therapeutic relationship they have
been developing with Dr. Luxemburg. Dr. Luxem-
burg is, however, willing to assist in a transition to a
new therapist in Sweden. This, among other things,
will mitigate the psychological impact of returning
A.D. and C.D. with their mother to Sweden to partic-
ipate in a forensic evaluation to determine if sexual
abuse has occurred and, if so, its implications for the
custody of the children.

A proper forensic sexual abuse evaluation can be
conducted in Sweden. A.D. and C.D. will feel suffi-
ciently safe to participate when returned on the con-
ditions being ordered. The court is not persuaded that
C.D., particularly, will believe that her return is a
punishment for disclosures she has made. The child-
ren successfully returned to Sweden after being
wrongfully retained in the United States in 2000.
Although it may be more difficult this time, the court
finds that they can successfully return again.

A proper forensic evaluation will take about three to
six months to complete once it is commenced. Da-
naipour will be able to participate fully in Sweden,
which might not be possible if the evaluation were
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conducted in the United States, where it is expensive
and professionally difficult for him to spend time.
C.D. and A.D. will not, perhaps improperly, become
more rooted in the United States during the evalua-
tion. When the evaluation is complete, the Swedish
courts, which have taken this dispute seriously in the
past, will be capable of fairly deciding its implica-
tions for the future custody of A.D. and C.D. Among
other things, they are positioned to make the neces-
sary judgments concerning custody in the context of
the resources available in Sweden to address issues
that emerge from the evaluation. This court is per-
suaded that A.D. and C.D. will be safe while this
process proceeds.

IV. ANALYSIS

The foregoing facts do not provide clear and convinc-
ing proof that returning A.D. and C.D. to Sweden
with their mother on the conditions being imposed
will expose them to a grave risk of psychological
harm *324 or otherwise place them in an intolerable
situation.™8 Therefore, McLarey has not satisfied her
burden of proving that Danaipour's petition should be
denied pursuant to Article 13(b) of the Hague Con-
vention.

FEN8. The parties have implicitly agreed that

A.D. and C.D. should not be separated and
the court accepts this as true.

As indicated earlier, McLarey has essentially at-
tempted to demonstrate that the instant case is ana-
logous to Blondin. The court finds, however, that this
case is distinguishable from Blondin in many material
respects.

In Blondin, the respondent, Dubois, proved that:

Throughout the course of their relationship, Blondin
repeatedly abused Dubois, beating her with his
hands and a belt, sometimes when she was holding
[their older child] Marie-Eline. In addition, he of-
ten threatened to kill Dubois. Blondin also beat
Marie-Eline frequently and threatened her life as
well; in 1992, Blondin twisted a piece of electrical
cord around Marie-Eline's neck and threatened to
kill her.

78 F.Supp.2d at 285. Dubois and her children moved
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to a battered women's shelter for more than eight
months. Id. After she and Blondin reconciled, he
again often threatened to “kill everyone,” leading
Dubois to abduct the children and bring them to the
United States. 1d.

Dubois' expert interviewed the children and testified
that, while in France, Marie-Eline suffered acute,
severe traumatic stress disorder caused by Blondin's
physical and verbal abuse of her and her mother. Id.
at 290-91. In his opinion, a return of Marie-Eline to
France under any conditions would almost certainly
have triggered a recurrence of the traumatic stress
disorder from which she suffered in France. Id. Blon-
din offered no expert or other evidence to contradict
Dubois' expert. Blondin, 238 F.3d at 157, 160.

The judge interviewed Marie-Eline, who was eight
years-old. 78 F.Supp.2d at 293. He found that she had
adjusted well during her several years in the United
States and did not want to return to France. Id. at 293
296.

Based on the expert's testimony and his own observa-
tions, the district judge found that there was clear and
convincing evidence that the children would suffer
from PTSD upon repatriation on any conditions and,
therefore, denied Blondin's petition pursuant to Ar-
ticle 13(b) of the Convention. 1d. at 285; Blondin,
238 F.3d at 162.

[2] The Court of Appeals for the Second Circuit held
that it was appropriate to consider the views of the
child and the degree to which she was settled in the
United States in deciding whether the Article 13(b)
exception had been established. Blondin, 238 F.3d at
165-67. It also explained that, “[i]n cases of serious
abuse, before a court may deny repatriation on the
ground that a grave risk of harm exists under Article
13(b), it must examine the full range of options that
might make possible the safe return of a child to the
home country.” 1d. at 163 n. 11.This court under-
stands that the Court of Appeals for the Second Cir-
cuit has correctly stated these aspects of the relevant
law. See Walsh, 221 F.3d at 219.

[3] The Court of Appeals for the Second Circuit em-
phasized the uncontested nature of the expert testi-
mony, Blondin, 238 F.3d at 157, 160, and the fact
that Blondin's evidence did “not purport to cast doubt
on the [district] Court's finding that even with all of
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[the proposed] arrangements*325 [for return] in
place, the children face an almost certain recurrence
of traumatic stress disorder on returning to France,”
id. at 161. Thus, it held that “in the particular and
unusual circumstances presented,” the district court
should be affirmed. Id. at 168.

In the instant case, however, McLarey has not proven
the persistent pattern of serious abuse established in
Blondin. Although the evidence indicates that there is
good reason to be concerned that Danaipour may
have masturbated in front of C.D. and, on one occa-
sion, engaged her in that conduct, such sexual abuse
has not been proven. McLarey's expert testimony and
other evidence was contested. It has not been proven
that A.D. or C.D. suffered from PTSD in Sweden or
suffer from it now. Nor has it been proven that either
or both of them are likely to suffer from PTSD or any
similar trauma if they return to Sweden with their
mother on the conditions being imposed.

Neither A.D. nor C.D. testified and this court was not
offered an opportunity to interview either of them.
A.D. has reportedly expressed varying views on re-
turning to Sweden. Most recently she has expressed
concern about returning. The articulated reasons for
her concern are primarily a fear of being separated
from her mother and apprehension about speaking
Swedish adequately to perform well in school. A.D.
will not, however, be separated from her mother
when she returns to Sweden. Her concerns about
school are an unfortunate but inherent incident of her
abduction and repatriation. See Walsh, 221 F.3d at
220 n. 14; Blondin, 238 F.3d at 164-65.

C.D. has recently told her therapist she does not want
to return to Sweden or see her father. The court is not
persuaded, however, that this view is based upon a
history of sexual abuse rather than the stresses related
to her parents' divorce and her abduction. The court
recognizes that C.D.'s return to Sweden will disrupt
her evolving therapeutic relationship with Dr. Lux-
emburg, but has found that a similar relationship can,
with Dr. Luxemburg's assistance, be established with
a therapist in Sweden.

[4] In these circumstances, McLarey has not proven
by clear and convincing evidence that A.D. or C.D.
will be exposed to a grave risk of physical or psycho-
logical harm, or otherwise be placed in an intolerable
situation, if returned on the conditions the court is

Page 12

ordering.™

ENQ. In addition to Blondin, two other cases
on which McLarey relies are distinguishable
from the instant case. In Ostevoll v. Ostevoll,
2000 WL 1611123 at *15-*16 (S.D.Ohio
Aug.16, 2000), there was a long history of
proven abuse that supported the conclusion
that repatriation on any conditions would
trigger the recurrence of PTSD. In Steffen F.
v. Severina P., 966 F.Supp. 922, 928
(D.Ariz.1997), repatriation would have re-
quired separating a sexually abused child
from the mother to whom he was attached.

McLarey's argument that the petition should be de-
nied because sexual abuse by a custodial parent is a
per se intolerable situation does not alter this conclu-
sion. The State Department has written that: “An
example of an ‘intolerable situation’ is one in which a
custodial parent sexually abuses a child.” See De-
partment of State Public Notice 957, Hague Interna-
tional Child Abduction Convention Text and Legal
Analysis, 1986. Although not conclusive, this inter-
pretation of the Hague Convention “is entitled to
great weight.” Blondin, 238 F.3d at 162 n. 10.

However, in this case sexual abuse has not been
proven. Rather, the evidence indicates that there is
good reason for a forensic evaluation to be conducted
to determine if sexual abuse occurred. Although*326
returning a child who had been raped to the parent
who molested her could reasonably be regarded per
se as an intolerable situation, this is not such a case.
On the facts established in this case, the court be-
lieves that “it must examine the full range of options
that might make possible the safe return of a child to
the home country.” Blondin, 238 F.3d at 163 n. 11.1t
has done so.

McLarey has also not proven by clear and convincing
evidence that Article 20 of the Convention operates
to defeat Danaipour's petition. Article 20 provides
that a court may refuse to repatriate a child on the
ground that doing so would not be permitted by the
fundamental principles of the United States “relating
to the protection of human rights and fundamental
freedoms.” Hague Convention, Art. 20. McLarey did
not address this claim in her Pretrial Memorandum
and her counsel represented that she did not believe
that Article 20 had ever been used to deny a Hague
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Convention petition.

As a leading commentator has explained, Article 20
has “nearly faded without a trace.” Beaumont, P.R. &
McEleavy, P.E., The Hague Convention on Interna-
tional Child Abduction, 1st ed. (Oxford Press 1999),
at 172. This may have occurred because Article 13(b)
and Article 20 appear to be redundant. If the return of
a child would violate fundamental principles relating
to human rights, it would also involve returning him
or her to an intolerable situation.

In any event, essentially for the reasons described in
the foregoing analysis concerning Article 13(b),
McLarey has failed to prove that the Article 20 ex-
ception is applicable in this case.

Finally, McLarey has not proven by a preponderance
of the evidence that Danaipour's petition should be
denied, pursuant to Article 13, because A.D. or C.D.
“objects to being returned to Sweden and has attained
an age and degree of maturity at which it is appropri-
ate to take account of her views.” Hague Convention,
Art. 13, penultimate paragraph. As described earlier,
the court has considered the evidence of the girls'
views as part of its Article 13(b) analysis. The court
has also considered whether such evidence alone
provides a basis for denying the petition. It does not.

As indicated earlier, neither A.D. nor C.D. testified.
The evidence presented does not prove that either of
them objects to returning to Sweden on the condi-
tions being ordered. Moreover, C.D., at age three, is
not mature enough for the court to give any views she
might express decisive weight. At age seven, A.D.
might arguably be sufficiently mature, but this too

has not been proven. ™2

FEN10. The Hague Convention does not es-
tablish a minimum age for granting a child's
objection dispositive weight pursuant to Ar-
ticle 13. Blondin, 238 F.3d at 166. Rather,
this is an issue to be determined by the evi-
dence in each case. In Blondin, the Court of
Appeals for the Second Circuit noted that
the district court did not determine that Ma-
rie-Eline, who was eight years-old, had at-
tained an age and maturity at which it was
appropriate to deny her father's petition sole-
ly based on her views. Blondin, 189 F.3d at
247.
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No case has been cited by McLarey, or
found by the court, in which the views of
a seven year-old child like A.D. have
alone been deemed sufficient to deny a
Hague Convention petition. The Hague
Convention does not apply to a child who
is sixteen years-old. Hague Convention,
Art. 4. In providing an example of a case
in which the penultimate paragraph of Ar-
ticle 13 might operate to prevent the re-
turn of a child, the Explanatory Report
cited a child fifteen years of age. See
Blondin, 238 F.3d at 166 (quoting Expla-
natory Report, § 30).

In this case, while there was credible tes-
timony that A.D. is mature for her age,
she did not testify, she was not inter-
viewed by the court, and no expert opined
that she had attained sufficient age and
maturity to justify not ordering her to be
returned to Sweden based solely on any
objection she might have. Therefore,
McLarey has proven neither that A.D. ob-
jects to being returned to Sweden on the
conditions being ordered nor that she is of
sufficient age and maturity to deny Da-
naipour's petition based solely on any
such objection.

*327 In essence, this is a case in which there is a
question of whether a particular form of sexual abuse
has occurred. A forensic evaluation to determine if
such abuse occurred can be performed in Sweden.
A.D. and C.D. can, on certain conditions, be returned
to Sweden without being exposed to a grave risk of
physical or psychological harm, or any other intoler-
able situation. Therefore, the court is ordering the
return of A.D. and C.D. to Sweden on such condi-
tions ™ to permit a forensic evaluation to be per-
formed and to permit the competent courts of Sweden
to decide the implications of that evaluation for the
future custody of A.D. and C.D. See Walsh, 221 F.3d
at 219.

FEN11. In contrast to Walsh, 221 F.3d at 221,
the court finds that Danaipour will obey
court orders in the future, as he has in the
past.
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V. ORDER

In view of the foregoing, it is hereby ORDERED
that:

1. Petitioner Iraj Danaipour's petition for the return of
A.D. and C.D., pursuant to the Hague Convention, is
ALLOWED on the following conditions.

a. Respondent Kristina McLarey shall, by January 16,
2002, return A.D. and C.D. to Sweden at her expense.

b. Unless and until otherwise ordered by the courts of
Sweden, A.D. and C.D. shall reside with McLarey in
Sweden.

c. A forensic evaluation, pursuant to established pro-
tocols, shall be conducted in Sweden as expeditiously
as possible in order to determine whether A.D. and/or
C.D. has been sexually abused and, if so, by whom.
Danaipour and McLarey shall fully participate in this
evaluation and in any other evaluation that may be
ordered by the courts of Sweden.

d. The courts of Sweden shall decide the implications
of the foregoing forensic evaluation for the future
custody of A.D. and C.D.

e. Unless and until otherwise ordered by the courts of
Sweden, Danaipour shall have no contact, directly or
by telephone, with C.D.

f. Unless and until otherwise ordered in the future by
the courts of Sweden, Danaipour may continue to
speak by telephone with A.D. three times a week, for
up to fifteen minutes. Either Danaipour or McLarey
may record the telephone calls, but A.D. shall not be
informed of any such recording. No one other than
A.D. shall be in the room when she is speaking with
Danaipour.

g. McLarey shall surrender her passport, and the
passports of A.D. and C.D., to the courts of Sweden.

h. McLarey shall not remove A.D. or C.D. from
Sweden without the authorization of the courts of
Sweden.

i. Danaipour shall not initiate or pursue any con-
tempt, defamation, or criminal proceedings against
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McLarey based on events occurring before the date
of this Order.

j- Unless and until otherwise authorized by the courts
of Sweden, Danaipour shall not attempt to enforce
any custody rights relating to A.D. or C.D. estab-
lished by Orders issued before the date of this Order
which are inconsistent with the terms of this Order.

*328 k. Danaipour shall forthwith request that an
appropriate court of Sweden enter the terms of this
Order as a “mirror order” enforceable in Sweden.

I. Pursuant to Articles 4, 7, 19 and 34 of the Hague
Convention, and pursuant to the doctrine of non-
exclusivity of the Convention, this court shall retain
jurisdiction over the parties until C.D. reaches the age
of sixteen.

2. Any wilful violation of this Order may be deemed
a criminal and/or civil contempt.

3. This Order shall be transmitted by the Clerk of the
Court to the United States Department of State for
transmittal to the Central Authority of Sweden.

4. This Order may be presented to any law enforce-
ment agency of any Hague Convention signatory
country by a party to secure any appropriate relief.

5. This Order is being executed by the court in Eng-
lish and will, upon presentation by Danaipour of a
certified translation, also be executed in Swedish. In
the event of any dispute concerning the meaning of
any word or provision, the English language version
shall be authoritative and shall prevail.

D.Mass.,2002.
Danaipour v. McLarey
183 F.Supp.2d 311
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