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Background: Norwegian father petitioned, under
International Child Abduction Remedies Act (ICA-
RA), for return of daughter. The United States Dis-
trict Court for the Northern District of Georgia, No.
02-02998-CV-TWT-1,Thomas W. Thrash, Jr., J.,
denied relief, and father appealed.

Holdings: The Court of Appeals, Hull, Circuit Judge,
held that:

(1) father had rights of custody, and

(2) petition was timely.

Reversed.
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Appeal from the United States District Court for the
Northern District of Georgia.

Before TJOFLAT, HULL and FAY, Circuit Judges.

HULL, Circuit Judge:
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Plaintiff Tom A. Furnes filed a petition under the
International Child Abduction Remedies Act, 42
U.S.C. 88 11601-11611 (1988) (“ICARA”), seeking
the return of his daughter Jessica to Norway from
Georgia, where she now resides with her mother,
Defendant Pamela Kay Reeves. Jessica was born in
Norway in 1996 and lived there until 2001, when her
mother visited the United States and later refused to
bring Jessica back to Norway, in violation of Furnes's
rights under Norwegian law and their custody agree-
ment. After an evidentiary hearing, the district court
denied Plaintiff Furnes's ICARA petition. After re-
view and oral argument, we reverse.

I. FACTUAL BACKGROUND
A. Norwegian Court's Custody Order

Plaintiff Furnes, a citizen and resident of Norway,
and Defendant Reeves, a citizen and resident of the
United States, were married in 1994 and resided in
Norway. Their daughter Jessica was born on Septem-
ber 17, 1996, in Norway, and resided with both par-
ents until they separated in January of 1998.

During and after their separation, Plaintiff Furnes and
Defendant Reeves's relationship was marked by con-
stant conflict, and they were unable to agree on the
division of their assets or the custody of their daugh-
ter. Defendant Reeves maintained custody of Jessica
during the separation, and commonly thwarted Plain-
tiff Furnes's attempts to exercise his visitation rights.
Defendant Reeves also made serious allegations
against Plaintiff Furnes (including that Furnes had
physically threatened and abused Reeves and had
poisoned Jessica), which were later determined to be
groundless. In addition, in December of 1998, there
was a fire in the home of Defendant Reeves (the
couple's former joint home), and Defendant Reeves
was charged with arson and insurance fraud. Al-
though ultimately acquitted, Defendant Reeves was
ordered to pay a large civil judgment in connection
with the fire.

On August 25, 1999, the Bergen City Court in Nor-
way entered an order granting Plaintiff Furnes custo-
dy of his daughter Jessica. The Bergen City Court
found that there was little doubt that Defendant
Reeves played the “leading part” in the conflict be-
tween the parties, that unrest in Reeves's life nega-
tively affected her ability to care for her daughter,
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and that, in light of her previous “sabotage” of
Furnes's scheduled visits, it was not realistic to be-
lieve that Defendant Reeves would be able to respect
an agreement granting access rights to Furnes. The
Bergen City Court specifically found as follows:

Production of evidence has shown that the level of
conflict between the parties is high, and that there
is little doubt as to that it is the defendant [Reeves]
who is the leading part in this conflict. She
emerges as the conflict instigator and has on sever-
al occasions made serious accusations against the
plaintiff and other involved parties. These accusa-
tions have later proven to be completely ground-
less....

*705 The court also finds grounds to comment that
the defendant is presently involved in two cases
with the plaintiff in two different courts: a dispute
concerning a distribution of estate and the case
concerning custody/access of the child. Moreover,
she has been remanded in custody and is still
charged with arson, insurance fraud and for filing
false complaints. In spite of this she is also in-
volved in and has hired attorneys for a private legal
dispute in connection with the purchase of a dog.
Thus there is much unrest involved with her and
this has undoubtedly a negative affect in regards to
the care of the child.

The defendant has furthermore shown a negative
attitude to cooperating with the plaintiff concerning
already determined access.... In this connection the
court refers to that the defendant in several occa-
sions has sabotaged the visits that have been de-
termined by legally enforceable and provisional
decisions concerning access....

It is the court's opinion that this episode clearly
shows that the defendant has problems respecting
the child's rights and protecting the child from con-
flicts between the parties. As maintained by the ex-
pert, the defendant can not differentiate between
her own fears and skepticism and the child's fears
and skepticism. Another situation that the court
would like to mention in this connection is the epi-
sode that took place at the home of the plaintiff,
where the defendant, in the presence of the expert,
provoked a conflict with the plaintiff, knowing that
the expert was preparing his report to be used in
the upcoming case.
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The court is not in doubt that continuous conflicts
at this level over a period of time will be harmful
for the child.

In contrast, the Bergen City Court found, based in
part on the testimony of the psychiatrist assigned as
the case expert, that Plaintiff Furnes was an under-
standing and cooperative parent and was able to offer
Jessica a secure home. On that basis, the Bergen City
Court concluded that, notwithstanding Jessica's pri-
mary attachment to her mother, Furnes was best
suited to maintain custody of Jessica, as follows:

The court agrees with the expert that the plaintiff is
the party that emerges as the best suited person to
care for Jessica, also taking into consideration the
conflicts and cooperation problems between the
parties. In the court's opinion, a transfer of custody
to the plaintiff in itself might reduce the possibili-
ties for conflicts and thereby create more peace and
quiet for the child. The plaintiff has shown that he
is more aware of the child's situation in relation to
the conflict than the defendant is, and there is little
reason to believe that his negative attitude towards
the other party will hinder the child from having
contact with her mother. In this connection the
court finds reason to refer to the following from the
expert's report....

“Ms. Reeves is the person that Jessica is primarily
attached to. However, it is Mr. Furnes that has
shown most understanding for Jessica's needs for
regular contact with both parents and for her
marked need for peace in her current situation.... In
addition, Mr. Furnes, in his current situation, is
able to offer Jessica a secure home and a more
structured life than the mother can, though this can
not be given decisive importance as one must ex-
pect Ms. Reeves' situation to improve with time.”

Having concluded that Plaintiff Furnes was the more
fit parent, the Bergen City Court granted custody of
Jessica to her *706 father, Plaintiff Furnes, and mere
access rights to her mother, Defendant Reeves. Spe-
cifically, the Bergen City Court ordered that Jessica
live with her father and that Defendant Reeves have
access to Jessica on alternating weekends; alternating
Wednesdays; alternating Christmas, New Year, and
Easter holidays; and for two weeks over Jessica's
summer vacation.
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B. Settlement Agreement

Defendant Reeves appealed the August 25, 1999,
judgment of the Bergen City Court to the Norwegian
Gulating Court of Appeals. In 2001, the parties
reached an agreement regarding custody (the
“Agreement”), which was approved by the Gulating
Court, and the appeal was dismissed. Pursuant to the
Agreement, dated February 28, 2001, the parties
would maintain “joint parental responsibility” for
their daughter under Norwegian law; Jessica would
live with her mother; and her father would have
access to their daughter on certain days and at certain
times. Specifically, the Agreement provided in rele-
vant part as follows:

1. Today a court settlement has been entered into
between Pamela Kay Reeves, date of birth and Na-
tion 1D No. 24.02.69 25270, hereinafter called the
mother, and Tom Arne Furnes, date of birth and
National ID No. 23.12.67 45788, hereinafter called
the father.

2. The agreement concerns our child, Jessica Anne
Kristine Furnes, date of birth and National ID No.
17.09.96 38072, hereinafter called the daughter.

3. We shall have joint parental responsibility for our
daughter.

4. The daughter shall live with her mother, who shall
have custody of the child.

5. The father shall have the following access to the
daughter:

a) Alternating weeks from Thursday at 4 pm to Mon-
day morning when the daughter is to be brought
at school (kindergarten).

b) Alternating fall vacations. During the fall vacation
2001 the daughter shall be with the mother.

c) Alternating Christmas vacations. During the
Christmas vacation 2001 the daughter shall be
with the father.

d) Alternating Easter vacations. During the Easter
vacation 2001, from April 9, 2001 to April 17,
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2001, the daughter shall be with the father.

e) Three weeks during the summer, whereof two of
the weeks shall be consecutive. Summer vaca-
tions shall be agreed upon within May 1st of
every year. In regards to the 2001 summer vaca-
tion, the mother shall decide when she wants to
have her vacation and thereafter the two parents
shall alternately decide their vacations every oth-
er year within May 1st.

6. The parents have further agreed to cooperate loyal-
ly for the best for their daughter, ensuring that this
agreement and what it confirms can be carried out.
(Emphasis added.)

The term “joint parental responsibility” used in the
Agreement has a designated meaning under Norwe-
gian law. Thus, in addition to access rights, Plaintiff
Furnes had additional rights associated with “joint
parental responsibility” under Norwegian law. Spe-
cifically, under Norway's Act No. 7 of 8 April 1981
relating to Children and Parents (the “Children Act”),
parental responsibility is broadly defined to include
the right “to make decisions for the child *707 in
personal matters.” Section 30 of the Children Act
states:

Meaning of parental responsibility

The child is entitled to care and consideration from
those who have parental responsibility. These per-
sons have the right and the duty to make decisions
for the child in personal matters within the limits
set by sections 31 and 33 ™. Parental responsibili-
ty shall be exercised on the basis of the child's in-
terests and needs.

ENL1. Sections 31 and 33 relate to the child's
rights of self-determination as he or she
grows older, such as the rights to state her
opinion at age 12 and to make decisions as
she “comes of age.” Jessica was not yet five
years old when removed from Norway in
2001, and is only seven years old now.
Thus, the limits of those sections are not in-
volved in this case.

Those who have parental responsibility are under
obligation to bring up and maintain the child prop-
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erly. They shall ensure that the child receives an
education according to his or her ability and apti-
tude.

The child must not be subjected to violence or in
any way be treated so as to harm or endanger his or
her mental or physical health.

As regards the right to make decisions on behalf of
the child in financial matters, the provisions of Act
No. 3 of 22 April 1927 on Guardianship shall ap-

ply.

Children Act, § 30 (emphasis added). Accordingly,
under § 30, a parent with joint “parental responsi-
bility” has the right, albeit a shared right, “to make
decisions for the child in personal matters.”

Where parents exercise “joint parental responsibility”
but the child lives with only one parent, this joint but
broad decision-making authority of the other parent
granted under § 30 is, however, narrowed by § 35b of
the Children Act, as follows:

Decisions that may be taken by the person with whom
the child lives permanently

If the parents have joint parental responsibility, but
the child lives permanently with only one of them,
the other parent may not object to the parent with
whom the child lives making decisions concerning
important aspects of the child's care, such as the
question of whether the child shall attend a day-
care centre, where in Norway the child shall live
and other major decisions concerning everyday
life.

Id. § 35b (emphasis added). Accordingly, where the
parents have “joint parental responsibility,” the par-
ent with whom the child resides (in this case, Defen-
dant Reeves) has decision-making authority “con-
cerning important aspects of the child's care,” but not
all aspects of the child's care. Section 35b of the
Children's Act thus does not take away all decision-
making authority granted the other parent under § 30.
Instead, Plaintiff Furnes still retains some decision-
making authority over some aspects of the child's
care under § 35(b) and for the child in other personal
matters under § 30.
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In addition, while the parent with whom the child
resides has the authority under § 35b to determine
where the child will live within Norway, 8§ 43 of the
Children Act grants a parent with joint parental re-
sponsibility, here Furnes, decision-making authority
over whether the child lives outside Norway. Specifi-
cally, § 43 provides that both parents must consent to
the child moving abroad, as follows:

Moving abroad with the child

If one of the parents has sole parental responsibili-
ty, the other parent may not object to the child
moving abroad. If *708 the parents have joint pa-
rental responsibility, both of them must consent to
the child moving abroad.

If the parents disagree as to who shall have parental
responsibility or with whom the child shall live
permanently, the child must not move abroad until
the matter has been decided.

Id. § 43 (emphasis added). Consequently, Plaintiff
Furnes's joint parental responsibility effectively gave
him the right, generally referred to as a “ne exeat ”
right, to determine whether Jessica can live outside of
Norway with her mother.

C. Removal

During the evidentiary hearing, Plaintiff Furnes in-
troduced a Bergen police report summarizing how the
removal of Jessica to the United States occurred and
his subsequent efforts to locate his daughter. Furnes
also testified about these events. The district court
found that Furnes's testimony was credible, that the
police report accurately summarized his efforts to
locate his daughter, and that Furnes did not acquiesce

in the removal of Jessica to the United States.™2

FN2. We note that Defendant Reeves's ac-
count of these facts is substantially different
from Plaintiff Furnes's, but the district court

did not credit her account.

In May of 2001, Defendant Reeves approached Plain-
tiff Furnes and requested a modification to the access
schedule. She proposed that Jessica stay with Furnes
for a longer period than scheduled in May 2001 and
in the fall of 2001 in exchange for Furnes's consent to
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Jessica spending the entire summer in the United
States with Reeves. According to Furnes, Reeves
explained that her brother was getting married in the
United States, and Reeves wanted to take Jessica to
spend the summer of 2001 with her family. Furnes
agreed, with the clear expectation that Jessica would
return to start school in Norway in the Fall of 2001.
According to Furnes, Defendant Reeves neither re-
turned nor contacted him to inform him of her whe-
reabouts.

Plaintiff Furnes presented evidence that, when
Reeves failed to contact him at the end of the summer
2001, he began ceaseless efforts to locate Defendant
Reeves and Jessica, at first in Bergen and Oslo and
then in the United States. He first tried calling and
writing to Reeves at her home in Bergen, with no
response. He then contacted Reeves's landlord, who
informed him that she had moved to Oslo. Furnes
then contacted the local post office and was informed
that Reeves's mail was being forwarded to her sister's
address in Oslo. Later in the fall of 2001, Furnes
made numerous telephone calls to Reeves's sister in
Oslo, who promised to pass the messages on to
Reeves. When Reeves failed to return any of the
calls, Furnes contacted Reeves's sister's hushand at
his place of business and begged him to tell Plaintiff
Furnes where Reeves was, but Reeves's sister's hus-
band denied any knowledge of Reeves's whereabouts.

On March 25, 2002, Plaintiff Furnes filed a police
report at the Bergen Police Station, which summa-
rized his above efforts to locate his daughter. He was
ultimately told by Norwegian authorities that Defen-
dant Reeves probably was not in Oslo and that there
was little else they could do to locate Reeves or Jes-
sica. On March 27, 2002, Furnes filed a petition for
the return of his daughter with the Norwegian Minis-
try of Justice, who helped Furnes in his attempts to
locate his daughter. Plaintiff Furnes then began
searching for Reeves and Jessica in the United States.
In August 2002, Plaintiff Furnes traveled to Tampa,
Florida and Atlanta, Georgia, where he had been in-
formed that Reeves *709 might be living, to search
for Reeves and Jessica.

D. ICARA Petition

On November 4, 2002, Plaintiff Furnes filed a Peti-
tion for Return of Child to Petitioner under ICARA in
the district court in Atlanta, Georgia. Furnes's ICA-
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RA petition alleged that Defendant Reeves wrongful-
ly removed Jessica from Norway in violation of
Furnes's joint custody rights and sought her return
pursuant to Article 12 of the Hague Convention on
the Civil Aspects of International Child Abduction
EN3 (the “Hague Convention” or “Convention”) and
42 U.S.C. § 11603(hb).

EN3. Hague Convention on the Civil As-
pects of International Child Abduction, Oct.
25, 1980, T.LASS. No. 11670, 1343
U.N.T.S. 89,reprinted in 51 Fed.Reg. 10,494
(1986). For an overview of the structure and
implementation of the Hague Convention
and a list of many law review articles about
the Hague Convention, see Linda Silberman,
Hague International Child Abduction Con-
vention: A Progress Report, 57 Law & Con-
temp. Probs. 209 (1994).

After an evidentiary hearing, the district court con-
cluded that Defendant Reeves's removal of Jessica
from Norway violated Plaintiff Furnes's rights to his
daughter under Norwegian law. The district court
further found (1) that Plaintiff Furnes was a credible
witness, (2) that Furnes had not acquiesced in Defen-
dant Reeves's removal of Jessica from Norway, (3)
that Furnes had been unable to locate Reeves and
Jessica for many months after the removal, and (4)
that his ICARA petition had been timely filed within
one year of removal, in accordance with the Hague
Convention.

The district court, however, concluded that Plaintiff
Furnes was exercising mere access rights coupled
with a ne exeat right under Norwegian law-not custo-
dy rights-over Jessica at the time of removal. On that
basis, the district court decided that it was not autho-
rized to order the return of the child pursuant to the
Convention and ICARA, and denied the petition.

On March 7, 2003, Plaintiff Furnes sought a clarifica-
tion of his rights from the Bergen City Recorder on
an ex parte basis.™ On March 11, 2003, the Bergen
City Recorder issued a ruling discussing § 30 and §
35b of the Norwegian Children Act and clarifying
that Defendant Reeves's emigration with her daughter
violated Furnes's “right of codetermination with re-
gard to the child,” as follows:

EN4. This ruling was entered by the Bergen
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City “Recorder,” which the parties advise us
is a judge on the Bergen City court.

The legal point of departure is that, pursuant to the
settlement in court of 28 February 2001, the parties
shall have joint legal custody of the child. That en-
tails that, pursuant to section 30 of the Norwegian
Children Act, the parties shall jointly make all of
the necessary decisions about the child's circums-
tances, in which the child herself is unable to take
part because of her maturity, etc. According to an
express provision of section 43, paragraph 1 of the
Children Act, both parties must agree before the
child can emigrate from Norway.

According to the settlement in court, the defendant,
Pamela Kay Reeves, shall have the daily care and
control of the parties' joint child. Pursuant to sec-
tion 35b of the Children Act, this entails the au-
thority to make decisions about the child's daily
circumstances, including moving within the bor-
ders of Norway. This authority does not include
emigrating abroad with the child.

According to the documents of the case, the court
presumes that Pamela *710 Kay Reeves did not ask
for the plaintiff's consent before she emigrated with
the child to the USA in 2001. The emigration with
the child was thereby in violation of [Tom] A.
Furnes's right of codetermination with regard to the
child.

This ruling indicated that, pursuant to § 30, Furnes
and Reeves “shall jointly make all of the necessary
decisions about the child's circumstances,” and that
pursuant to § 35b, Reeves had “the authority to
make decisions about the child's daily circums-
tances, including moving within the borders of
Norway,” but not to emigrate abroad with the
child.

Plaintiff Furnes then filed a motion for reconsidera-
tion with the federal district court on the basis of the
Bergen City Recorder's ruling. The district court de-
nied the motion.

Il. STANDARD OF REVIEW

“We review the district court's factual findings for
clear error and its legal conclusions de novo.” Lops v.
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Lops, 140 F.3d 927, 935 n. 6 (11th Cir.1998) (citation
omitted).

I11. DISCUSSION

Plaintiff Furnes seeks return of his daughter to Nor-
way pursuant to the Hague Convention, as adopted in
the United States in ICARA. See42 U.S.C. 88 11601-
11611. The paramount issue in this case is whether
Plaintiff Furnes's rights to his daughter under Norwe-
gian law are the type of rights that entitle him to the
return of his child under the express terms of the Ha-
gue Convention. We conclude that they are.

In so doing, we first review the terms and purposes of
the Hague Convention. We then analyze the extent
and nature of Plaintiff Furnes's Norwegian law rights,
place them in the framework of the Hague Conven-
tion's terms, and explain why Plaintiff Furnes is en-
titled to return of Jessica to Norway. Finally, we ad-
dress Defendant Reeves's two affirmative defenses.

A. Purpose of the Hague Convention

The Hague Convention was created in 1980 with the
stated purpose “to protect children internationally
from the harmful effects of their wrongful removal or
retention and to establish procedures to ensure their
prompt return to the State of their habitual residence,
as well as to secure protection for rights of access.”
Convention, intro. The Hague Convention specifies
that its objects are: “a) to secure the prompt return of
children wrongfully removed to or retained in any
Contracting State; and b) to ensure that rights of cus-
tody and of access under the law of one Contracting
State are effectively respected in the other Contract-
ing States.” Convention, Art. 1.

To effect these general goals, Articles 3, 5, 12, and
13 of the Hague Convention together establish the
remedy of return of a child to his or her country of
habitual residence and set forth the circumstances
under which the return remedy is available. Conven-
tion, Arts. 3, 5, 12, 13. The Convention is designed to
restore the pre-abduction status quo and to deter par-
ents from crossing international borders in search of a
more sympathetic forum. Lops, 140 F.3d at 936 (cit-
ing Friedrich v. Friedrich, 78 F.3d 1060, 1064 (6th

Cir.1996)).
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B. Hague Convention's Return Remedy

Article 12 of the Hague Convention establishes the
general rule that a child who has been “wrongfully
removed or retained” within the meaning of the Con-
vention shall be returned unless more than a year has
*711 elapsed between the removal and the date of
commencement of the proceedings and the child has
become settled. Convention, Art. 12; see42 U.S.C. §
11601.7%

ENS. In this regard, Article 12 provides in
relevant part:

Where a child has been wrongfully re-
moved or retained in terms of Article 3
and, at the date of the commencement of
the proceedings before the judicial or ad-
ministrative authority of the Contracting
State where the child is, a period of less
than one year has elapsed from the date of
the wrongful removal or retention, the au-
thority concerned shall order the return of
the child forthwith.

The judicial or administrative authority,
even where the proceedings have been
commenced after the expiration of one
year referred to in the preceding para-
graph, shall also order the return of the
child, unless it is demonstrated that the
child is now settled in its new environ-
ment.

Convention, Art. 12 (emphasis added).

Article 3 of the Hague Convention outlines the con-
duct that is “wrongful” for purposes of Article 12.
Pursuant to Article 3, the removal or retention of a
child is wrongful if it violates the “rights of custody”
of another person, either jointly or alone, and those
“rights of custody” were actually being exercised at
the time of the removal or retention or would have
been exercised absent the removal or retention. Con-
vention, Art. 3. Article 3 provides:

The removal or the retention of a child is to be consi-
dered wrongful where-

a) it is in breach of rights of custody attributed to a
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person, an institution or any other body, either
jointly or alone, under the law of the State in which
the child was habitually resident immediately be-
fore the removal or retention; and

b) at the time of removal or retention those rights
were actually exercised, either jointly or alone, or
would have been so exercised but for the removal
or retention.

Id. (emphasis added); see Lops, 140 F.3d at 935.

The Hague Convention does not include an exhaus-
tive list of rights that constitute “rights of custody.”
However, Article 5 does distinguish between “rights
of custody” and “rights of access” as follows:

a) “rights of custody” shall include rights relating to
the care of the person of the child and, in particu-
lar, the right to determine the child's place of resi-
dence;

b) “rights of access” shall include the right to take a
child for a limited period of time to a place other
than the child's habitual residence.

Convention, Art. 5 (emphasis added). Accordingly,
“rights of custody” is a term expressly defined in the
Convention. In American courts, we tend to think of
custody rights primarily in the sense of physical cus-
tody of the child. However, in applying the Hague
Convention, we must look to the definition of “rights
of custody” set forth in the Convention and not allow
our somewhat different American concepts of custo-
dy to cloud our application of the Convention's terms.
Specifically, in this case we must think of “rights of
custody” as including “rights relating to the care of
the person of the child,” and in particular, “the right
to determine the child's place of residence.” Id.

Further, Article 13 of the Convention sets forth cer-
tain narrow exceptions to Article 12's mandatory-
return rule. Under Article 13, a court is not bound to
order the child's return if the person opposing the
return establishes that “the person, institution or other
body having the care of the person of the child was
not actually exercising the custody rights at the time
of removal or retention, or had consented to or sub-
sequently acquiesced in *712 the removal or reten-
tion....” Convention, Art. 13(a).™®
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ENG6. Article 13 provides for certain other
narrow exceptions to the mandatory-return
rule, none of which is implicated here.

[1] In sum, the Hague Convention provides that the
removal or retention of a child from his or her State
of habitual residence is wrongful if the petitioner
establishes by a preponderance of the evidence that:
(1) the child has been removed or retained in viola-
tion of the petitioner's “rights of custody,” i.e., “rights
relating to the care of the person of the child and, in
particular, the right to determine the child's place of
residence,” either jointly or alone; and (2) “at the
time of removal or retention those rights were actual-
ly exercised, either jointly or alone, or would have
been so exercised but for the removal or retention.”
Convention, Arts. 3, 5; 42 U.S.C. § 11603(e)(1)(A);
see Lops, 140 F.3d at 936.™ Once the petitioner
satisfies this burden, the child must be returned to her
State of habitual residence unless the respondent es-
tablishes one of these affirmative defenses: (1) that
the petition for return was filed more than one year
from the removal or retention and the child is well-
settled in her new environment, or (2) that the peti-
tioner “was not actually exercising the custody rights
at the time of the removal or retention, or had con-
sented to or subsequently acquiesced in the removal
or retention.” Convention, Arts. 12, 13; 42 U.S.C. §

11603(e)(2)(B).™8

EN7. “The rights of custody ... may arise in
particular by operation of law or by reason
of a judicial or administrative decision, or by
reason of an agreement having legal effect
under the law of that State.” Convention,
Art. 3.

ENS8. There are two other available affirma-
tive defenses to the respondent that are not
at issue in this case. Return is not required if
the respondent establishes by clear and con-
vincing evidence that (1) “there is a grave
risk that his or her return would expose the
child to physical or psychological harm or
otherwise place the child in an intolerable
situation,” Convention, Art. 13(b); or (2) the
return of the child “would not be permitted
by the fundamental principles of the re-
quested State relating to the protection of
human rights and fundamental freedoms,”id.
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Art. 20. 42 U.S.C. 8§ 11603(e)(2)(A). See in-
fra note 19; see also Ostevoll v. Ostevoll,
2000 WL 1611123, at *11 (S.D.Ohio 2000).

C. Furnes's Norwegian Law Rights Under 88 30 and
35b

[2] The paramount issue in this case is whether Plain-
tiff Furnes's rights to his daughter under Norwegian
law are “rights of custody,” as defined under the Ha-
gue Convention. The parties agree that Jessica was a
habitual resident of Norway from her birth in 1996
until immediately before her removal in 2001, and
that Plaintiff Furnes had certain parental rights with
regard to Jessica. However, they dispute whether
Furnes's rights under Norwegian law, either indivi-
dually or together, are “rights of custody,” as defined
under the Hague Convention. The Convention de-
fines “rights of custody” to include “rights relating to
the care of the person of the child and, in particular,
the right to determine the child's place of residence.”
Convention, Art. 5(a). Thus, the question becomes
whether Furnes's rights under Norwegian law are

“rights relating to the care of the person of the child.”
FN9

EN9. Plaintiff Furnes had visitation or
access rights under the Agreement. The par-
ties agree that the Convention distinguishes
between “rights of custody” and “rights of
access” and provides the return remedy only
for violations of rights of custody. Accor-
dingly, Plaintiff Furnes's rights of access, al-

though valuable, do not help him here.

The Agreement provided that Furnes shall have “joint
parental responsibility” over Jessica, and the Norwe-
gian Children *713 Act provides what parental rights
are conferred by “joint parental responsibility.” How-
ever, the parties dispute the proper characterization of
the rights attendant to “joint parental responsibility”
under Norwegian law. Plaintiff Furnes argues that §
30 and § 43 of the Children Act provide him with
rights of custody as defined by the Convention. We
address each section.

Section 30 of the Norwegian Children Act establishes
general rights and duties of a person who has parental
responsibility, including “the right and the duty to
make decisions for the child in personal matters.”
Children Act, § 30 (emphasis added). The Norwegian
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Children Act does not define further *“decisions for
the child in personal matters.” We believe that the
right “to make decisions for the child in personal
matters” necessarily embraces a broad range of per-
sonal decisions, such as decisions regarding the per-
sonal care, protection, maintenance, and finances of
the child. Further, the child's care would include eve-
ryday decisions about the child's shelter, food, cloth-
ing, education, and medical needs. However, this
broad decision-making power granted persons with
parental responsibility is limited by § 35b, which
provides:

If the parents have joint parental responsibility, but
the child lives permanently with only one of them,
the other parent may not object to the parent with
whom the child lives making decisions concerning
important aspects of the child's care, such as the
question of whether the child shall attend a day-
care centre, where in Norway the child shall live
and other major decisions concerning everyday
life.

Children Act, § 35b (emphasis added).™° Section
35b's provision that Plaintiff Furnes cannot object to
Defendant Reeves making decisions concerning “im-
portant aspects of the child's care” clearly subsumes a
measure of his authority to make “decisions for the
child in personal matters” granted under § 30. The
question then is whether any of his § 30 rights sur-
vives the application of § 35b. We believe that they
do.

EN10. If the realm of “decisions for the
child in personal matters” in § 30 (granted
parents with joint parental responsibility)
did not encompass the care of the child, then
there would be no need for § 35b to limit the
rights of a parent with joint responsibility in
the circumstances where the child lives per-
manently with one parent with joint parental
responsibility. This furthers our conclusion
that the right “to make decisions for the
child in personal matters” encompasses de-
cision-making authority over the child's
care.

[3] It is a fundamental rule of statutory interpretation
that, within an act, the same words have the same
meanings and different words have different mean-
ings. See United States v. Gonzales, 520 U.S. 1, 5,
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117 S.Ct. 1032, 1035, 137 L.Ed.2d 132 (1997)
(“Where Congress includes particular language in
one section of a statute but omits it in another section
of the same Act, it is generally presumed that Con-
gress acts intentionally and purposely in the disparate
inclusion or exclusion.”) (quoting Russello v. United
States, 464 U.S. 16, 23, 104 S.Ct. 296, 300, 78
L.Ed.2d 17 (1983)) (internal quotation marks omit-
ted); Iraola & CIA, S.A. v. Kimberly-Clark Corp.,
232 F.3d 854, 859 (11th Cir.2000). This presumption
is no less compelling where the legislation is foreign,
as we assume that the same logical principles govern-
ing Congress also guide the Norwegian legislature.
Indeed, no party in this case has argued otherwise.

Because the language granting authority to Plaintiff
Furnes in § 30 differs from the limiting language of §
35, we must presume that the difference is intentional
rather than accidental. The Norwegian legislature
easily could have specified in *714 § 35b that the
other parent could not object to the parent with whom
the child lives making “decisions for the child in per-
sonal matters.” Had the legislature elected to use the
language of § 30 in § 35b, it would have entirely ne-
gated Furnes's right to make “decisions for the child
in personal matters,” as his child lives permanently
with her mother. Because it did not, we conclude: (1)
that the parent with whom the child does not reside
retains the joint right to make certain “decisions for
the child in personal matters”; (2) that the realm of
“decisions for the child in personal matters” in § 30
encompasses the child's care and is broader than and
extends beyond those “concerning important aspects
of the child's care” in § 35b; (3) that Furnes is there-
fore empowered by § 30 to make some decisions that
affect personal matters, including some decisions that
affect the child's care, but do not concern “important
aspects of the child's care”; and (4) that some of those
retained “decisions for the child in personal matters”
fall within the ambit of decisions relating to the “care
of the person of the child” within the meaning of Ar-

ticle 5 of the Convention.m™L

FEN11. Our analysis above is based on our
view that “decisions for the child in personal
matters” encompass more than just the
child's care. However, even assuming that
“decisions for the child in personal matters”
is the functional equivalent of decisions re-
garding “aspects of the child's care,” we
note that § 35b excludes only “important as-
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pects of the child's care,” not all aspects of
the child's care. Thus, Plaintiff Furnes would
retain rights regarding some aspects of the
child's care under either interpretation.

Accordingly, we determine that 8 30 alone may well
grant Plaintiff Furnes a “right of custody” as defined
under the Convention. Our ultimate decision that
Plaintiff Furnes has such rights of custody, however,
need not, and thus does not, depend wholly on this
determination. As explained below, Furnes's ne exeat
right under § 43 of the Norwegian Children Act
grants Furnes the substantive right (albeit a joint
right) to determine whether the child lives within or
outside Norway, and thus the right to determine joint-
ly with Reeves the child's place of residence. We
conclude that this ne exeat right in § 43, especially in
the context of Furnes's retained rights under § 30,
constitutes a “right of custody” as defined in the
Convention.

D. Furnes's Ne Exeat Right Under § 43

Section 43 of the Norwegian Children Act provides
that if both parents have joint parental responsibility,
both of them must consent to the child leaving Nor-
way and living abroad. We conclude that this ne ex-
eat right grants Plaintiff Furnes a right of custody
under the Hague Convention. Our conclusion turns
on the definition of “rights of custody” in the Con-
vention, but it is further supported by the history and
purposes of the Convention and the decisions of
courts in our sister signatories.

Article 5 of the Hague Convention defines “rights of
custody” to include “rights relating to the care of the
person of the child and, in particular, the right to de-
termine the child's place of residence.” Convention,
Art. 5. The question, then, is whether the ne exeat
right amounts to “the right to determine the child's
place of residence.” We conclude that it does.

In analyzing whether a parent has custodial rights
under the Hague Convention, it is crucial to note that
the violation of a single custody right suffices to
make removal of a child wrongful. That is, a parent
need not have “custody” of the child to be entitled to
return of his child under the Convention; rather, he
need only have one right of custody. Further, he need
not have a sole or even primary*715 right of custody.
Article 3 of the Convention specifies that the removal
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or retention of a child is wrongful if it is in breach of
“rights of custody attributed to a person ...either
jointly or alone.” Id. Art. 3(a) (emphasis added). Ac-
cordingly, if Plaintiff Furnes shares with Defendant
Reeves a joint right to determine Jessica's place of
residence, he has a right of custody under the Hague
Convention.

Under Norwegian law, the right to determine the
child's place of residence is divided, with different
rules governing the decision of where to live within
Norway on the one hand and the decision to live out-
side Norway on the other. Defendant Reeves is en-
titled to decide where Jessica will live within the bor-
ders of Norway and Plaintiff Furnes cannot object.
Consequently, Furnes has no authority to decide, for
example, whether Jessica will live in the city or the
country, in Bergen or Oslo, with her mother alone or
with her extended family, so long as Jessica resides
within Norway.

Plaintiff Furnes does, however, have the right to de-
cide whether or not Jessica can move outside Norway
with her mother, and thereby has the joint right to
decide whether Jessica's place of residence will be
outside or within Norway.

The Convention does not explicitly define the term
“place of residence.” In light of the context of the
Hague Convention, we believe that the right to de-
termine whether the child lives within or outside
Norway constitutes a right to determine the child's
place of residence. The Hague Convention was de-
signed to provide a remedy not for whether Jessica
should live in Bergen or Oslo within Norway
(Reeves's right), but for whether Reeves should be
able to take Jessica across international borders.
Thus, in our view, the only logical construction of the
term “place of residence” in the Convention would
necessarily encompass decisions regarding whether
Jessica may live outside of Norway. Therefore, what
country a child lives in, as opposed to what city or
house within Norway, constitutes a right to determine
a child's place of residence under Article 5 of the
Convention and thus a right of custody under the
Convention. Given that the goal of the Hague Con-
vention is to deter international abduction, we readily
interpret the ne exeat right as including the right to
determine the child's place of residence because the
ne exeat right provides a parent with decision-making
authority regarding the child's international reloca-
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tion.

Moreover, even assuming that the child's “place of
residence” narrowly refers to the particular house in
which the child lives, Plaintiff Furnes nevertheless
shares with Defendant Reeves the right to determine
Jessica's place of residence outside of Norway. Plain-
tiff Furnes enjoys the power not only to deny consent
to Jessica's moving abroad, but also the power to
grant consent subject to whatever conditions he
chooses. For example, Furnes could consent to Jessi-
ca's removal from Norway on the condition that he
receive greater visitation rights, or that she live in a
particular city or near a particular airport, or even on
the condition that she live in a particular house in the
United States. Thus, although § 43 of the Children
Act does not explicitly provide Furnes with the right
to determine Jessica's specific place of residence, he
effectively has that authority (jointly with Defendant
Reeves) where Reeves seeks to remove Jessica from
Norway. Furnes's right to determine Jessica's place of
residence outside Norway is equal to that of Defen-
dant Reeves. Under these circumstances, we con-
clude that Norwegian law provides Furnes and
Reeves with a joint right to determine Jessica's place
of residence.

*716 The fact that Plaintiff Furnes does not share in
one aspect of that right (i.e., the right to determine
Jessica's place of residence within Norway) does not
affect this conclusion. Just as there is no requirement
in the Convention that a custody right be exercised
exclusively by the parent seeking return, there is no
requirement that the right be exercised predominantly
by that parent. Plaintiff Furnes maintains under Nor-
wegian law a right to determine the place of Jessica's
residence, irrespective of whether he exercises that
right to a greater, lesser, or equal extent as does De-
fendant Reeves.

Further, even if Plaintiff Furnes's ne exeat right is
(we believe incorrectly) viewed as a mere “veto
right” or limitation on Defendant Reeves's right to
determine Jessica's place of residence, we neverthe-
less believe that the ne exeat right under Norwegian
law is a right of custody under the Convention. The
right to determine the place of the child's residence is
just one example of a custody right under the Hague
Convention. More generally, rights of custody in-
clude rights “relating to the care of the person of the
child.” Convention, Art. 5. The ne exeat right under
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Norwegian law certainly establishes a right, no mat-
ter how minimally or expansively that right is de-
fined, to affect the child's place of residence. As the
Convention's definition of “rights of custody” impli-
citly acknowledges, the determination of the child's
place of residence is a crucial aspect of the child's
care. Thus, even assuming arguendo that Plaintiff
Furnes does not have the right to determine Jessica's
place of residence, he has at the very least a veto
right relating to the determination of her place of
residence-that is, a right “relating to the care of the
person” of Jessica. Convention, Art. 5. As such, the
ne exeat right in § 43 provides Furnes with a right of
custody over Jessica as defined by the Hague Con-
vention.

Finally, Plaintiff Furnes's ne exeat right endows him
with significant decision-making authority over the
child's care. By requiring that Jessica remain in Nor-
way, Furnes can ensure that Jessica will speak Nor-
wegian, participate in Norwegian culture, enroll in
the Norwegian school system, and have Norwegian
friends. That is, Plaintiff Furnes effectively can de-
cide that Jessica will be Norwegian. The right to de-
termine a child's language, nationality, and cultural
identity is plainly a right “relating to the care of the
person of the child” within the meaning of the Con-
vention.

E. Stated Purpose of Hague Convention

Our conclusion here is consistent with the history and
stated purposes of the Convention. As noted pre-
viously, the stated purpose of the Hague Convention
is “to protect children internationally from the harm-
ful effects of their wrongful removal or retention and
to establish procedures to ensure their prompt return
to the State of their habitual residence, as well as to
secure protection for their rights of access.” Conven-
tion, intro. The Convention further states that its ob-
jects include ensuring “that rights of custody and of
access under the law of one Contracting State are
effectively respected in other Contracting States.”
Convention, Art. 1(b).F"*2

FEN12. As the report containing the official
history and commentary of the Convention
states, “the intention [of the Convention] is
to protect all the ways in which custody of
children can be exercised,” and the Conven-
tion favors “a flexible interpretation of the
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terms used, which allows the greatest possi-
ble number of cases to be brought into con-
sideration.” Elisa Pérez-Vera, Explanatory
Report: Hague Conference on Private Inter-
national Law, in 3 Acts and Documents of
the Fourteenth Session (Child Abduction)
426, 446-47, 11 71, 67 (1981). These con-
siderations do not allow us to order return of
a child simply for violations of access rights,
no matter how egregious. They do, however,
militate in favor of a rule allowing for the
most appropriate and effective means of en-
forcement of existing rights of custody con-
sistent with the terms of the Hague Conven-
tion.

*717 This Court previously has emphasized that
“[t]he Hague Convention is intended to ‘restore the
pre-abduction status quo and to deter parents from
crossing borders in search of a more sympathetic
court.” ” Lops, 140 F.3d at 936 (citing Friedrich, 78
F.3d at 1064). In this case, the Convention's purposes
are served by ordering return of Jessica to Norway.
Plaintiff Furnes and Defendant Reeves maintain
“joint parental responsibility” under Norwegian law.
While Defendant Reeves has primary physical custo-
dy and more decision-making authority than Furnes,
Furnes nonetheless maintains joint parental rights
under Norwegian law with regard to the care of his
child. Furnes even has the right to determine whether
Reeves can move Jessica's residence from Norway to
the United States. Under these circumstances, send-
ing the child back to Norway best respects the parties'
rights under Norwegian law and the Hague Conven-
tion.

A return order effectively maintains the status quo
with regard to custody of Jessica. A return order will
not effect a change in custody (as Defendant Reeves
argues) because she is free to accompany her child
back to Norway and retain custody. Indeed, upon
return to Norway, Defendant Reeves can seek a
change in the Agreement to allow her to move with
Jessica to the United States. On the other hand, the
denial of Plaintiff Furnes's ICARA petition would
allow Defendant Reeves to nullify the Agreement
approved by the Norwegian Gulating Court of Ap-
peals and to usurp Furnes's Norwegian law rights to
care for his child. The specific purpose of the Hague
Convention was to deter and amend the exact type of
abduction in this case, not to bless it.
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F. International Cases

The United States Supreme Court has established that
in interpreting the language of treaties, “we find the
opinions of our sister signatories to be entitled to
considerable weight.” Air France v. Saks, 470 U.S.
392, 404, 105 S.Ct. 1338, 1345, 84 | .Ed.2d 289
(1985) (internal quotation marks and citations omit-
ted). Although the decisions of foreign courts are not
essential to our analysis, our reasoning and conclu-
sions are in harmony with the majority of the courts
of our sister signatories that have addressed this trea-
ty issue.

Specifically, courts in the United Kingdom, Austral-
ia, South Africa, and Israel have adopted a broad
view of “rights of custody,” and ordered return under
the Hague Convention where a child is removed in
violation of a ne exeat right. Those courts have
stressed the need for enforcement of custody orders
(including ne exeat clauses), the spirit of the Conven-
tion, and the desirability of uniformity in ordering the
return of children removed in violation of a ne exeat
provision. See C. v. C, 1 W.L.R. 654, 658
(Eng.C.A.1989) (holding that a ne exeat right pro-
vided the father with a measure of control over the
child's place of residence sufficient to create a right
of custody under the Hague Convention); In the Mar-
riage of: Jose Garcia Resina Appellant/Husband and
Muriel Ghislaine Henriette Resina Respondent/Wife,
[No. 52] (1991) (Austl.Fam.), 1 26 (adopting the ap-
proach of C. v. C. based on (1) the desirability of
uniformity among common law countries, and (2) its
view that return of a child removed in violation of a
ne exeat order is the “result which is in conformity
with the *718 spirit of the Convention which is to
ensure that children who are taken from one country
to another wrongfully, in the sense of breach of court
orders or understood legal rights, are promptly re-
turned to their country so that their future can proper-
ly be determined within that society”); Sonderup v.
Tondelli, 2000(1) Constitutional Court of South Afri-
ca 1171, § 25(CC) (holding that the mother, who had
custody under a British Columbia order, was effec-
tively entitled to exercise her custody rights only in
British Columbia (save an authorized period), and her
failure to return the child to British Columbia as re-
quired under the order was a breach of the conditions
of her custody as well as the father's rights); C.C.
(T.A) 2898/92, Foxman v. Foxman, 1992 (H.C.)
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(Isr.)) (concluding that the term “custodial rights”
under the Hague Convention should be broadly con-
strued to include cases in which parental consent is
required to remove a child from the country of resi-
dence).

The English Court of Appeal has also suggested that
under some circumstances a court entering the custo-
dy order in the child's country of habitual residence
may itself have custody rights that are violated by the
removal of the child without the court's consent. B. v.
B., 3 W.L.R. 865 (Eng.C.A.1993) (noting that under
Article 3 an “institution or other body” may hold
custody rights, and determining that removal of the
child from a court's jurisdiction could violate the
court's custody rights).

We acknowledge that foreign courts have not un-
animously agreed with our decision here. Canadian
and French courts have taken the opposite position,
concluding that removal of a child in violation of a ne
exeat right does not constitute wrongful removal un-
der the Hague Convention. However, the decisions of
the English, Australian, South African, and Israeli
courts cited above resonate more richly than those of
the French and Canadian courts, due to their more
persuasive reasoning as well as their stronger num-
bers. Indeed, the Canadian Supreme Court's sugges-
tion on two occasions that a ne exeat right falls short
of a custody right has been dicta both times. Thomson
v. Thomson, [1994] 3 S.C.R. 551 (Can.) (ordering
return of a child based on violation of a ne exeat
clause in an interim custody order to preserve juris-
diction in the Scottish court for a final determination,
but noting in dicta that the return remedy would be
unavailable in the context of a final order because the
purpose of such an order was simply to protect access
rights); D.S. v. V.W.[1996] 2 S.C.R. 108 (Can.) (hold-
ing that a return remedy was not available for viola-
tion of an implicit removal restriction, and stating in
dicta that such a violation would concern only access
rights, not custody rights). At least one French court
has refused to order return of children to the United
Kingdom because it viewed the custody order requir-
ing that the mother raise her children in England and
Wales as an impermissible restriction on the mother's
right to expatriate. T.G.l. Periguex, Mar. 17, 1992,
Ministere Public v. Mme. Y., D.S. Jur.1992 (Fr.). We
view as misguided the French court's focus on the
mother's right to expatriate rather than the issues of

custody set forth in the Hague Convention.™3
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FN13. We note that the French court's deci-
sion has been correctly criticized by the dis-
sent in the Second Circuit case of Croll v.
Croll, 229 F.3d 133 (2d Cir.2000). As noted
by the Croll dissent,

[D]eciding a Hague Convention case on
the ground that the custodial parent must
remain free to expatriate her child begs
the crucial interpretative question of who,
for purposes of the Convention, are “cus-
todial parents” in the first place. Nothing
in the Convention suggests that one par-
ent's right to expatriate overrides another
parent's rights of custody. On the contrary,
the paramount importance the Convention
places on custodial rights suggests that
where custodial rights and expatriation
rights conflict, the latter must yield to the
former.

Id. at 152 (Sotomayor, J., dissenting).
*719 G. Other Circuits

Our conclusion today diverges from those of the
Second, Fourth, and Ninth Circuits. The seminal
United States Circuit Court case on the issue is Croll
v. Croll, 229 F.3d 133 (2d Cir.2000). The Fourth and
Ninth Circuits essentially adopted the Croll majori-
ty's reasoning, as did the district court in this case.
See Fawcett v. McRoberts, 326 F.3d 491, 500 (4th
Cir.2003), cert. denied 540 U.S. 1068, 124 S.Ct. 805,
157 L.Ed.2d 732 (2003); Gonzalez v. Gutierrez, 311
F.3d 942, 954 (9th Cir.2002). We, however, join the
powerful Croll dissent in disagreeing with the majori-
ty's conclusions.™* We first review the facts in
Croll.

FN14. At least one state court has deter-
mined, as we do, that custody rights are
created by ne exeat clauses. See Janakakis-
Kostun v. Janakakis, 6 S.W.3d 843
(Ky.Ct.App.1999), cert. denied, 531 U.S.
811, 121 S.Ct. 32, 148 L.Ed.2d 13 (2000).

In Croll, Mrs. Croll removed her daughter Christina
from Hong Kong to the United States in violation of
her custody agreement with Mr. Croll. Croll, 229
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F.3d at 135. Mr. Croll filed an ICARA petition seek-
ing Christina's return to Hong Kong. Id. Under their
agreement, Mrs. Croll maintained sole “custody,
care, and control” of Christina, and Mr. Croll had a
right of “reasonable access.” Id. The agreement also
provided that Christina “not be removed from Hong
Kong until she attains the age of 18 years” without
leave of court or consent of the other parent. Id. The
district court concluded that this ne exeat clause
created rights of custody under the Convention and
granted Mr. Croll's petition. Id. at 136.

In reversing, the Croll majority relied on three main
conclusions: (1) that Mr. Croll's ne exeat right is not a
right to determine the child's place of residence, but
only a limitation on Mrs. Croll's right to determine
the child's place of residence; (2) that his ne exeat
right could not be exercised absent removal; and (3)
that the history and drafters' intent of the Hague Con-
vention supported the view that a ne exeat right is not
custodial. Id. at 137-143. Our case involves Norwe-
gian law and is different from Croll because Plaintiff
Furnes's ne exeat right must be considered in the con-
text of his additional decision-making rights by virtue
of his joint “parental responsibility” under Norwe-
gian law. In any event, we believe the Croll majori-
ty's analysis of the ne exeat right is flawed for several
reasons.

1. Ne Exeat Right Is Not A Mere Limitation

In reaching its view that the ne exeat right was only a
limitation, the Croll majority relied in part on how
the particular agreement in Croll gave Mrs. Croll the
sole “custody, care, and control” of the child, and
thus the sole right to determine Christina's place of
residence within Hong Kong. Id. at 139-40. However,
the Convention specifically provides that a custody
right may be exercised either jointly or alone.

In this case, it is clear that Plaintiff Furnes did not
have the right to determine alone the place of Jessi-
ca's residence. However, neither did Defendant
Reeves. Rather, Furnes and Reeves each possessed
elements of that place-of-residence *720 right, which
they exercised jointly. This fact is unchanged by the
Croll majority's naked characterization of a ne exeat
right as a “limitation” on the right of the sole custodi-
al parent rather than an independent right of the oth-
erwise non-custodial parent. Indeed, we could also
characterize Defendant Reeves's right to determine
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the precise location of Jessica's residence within
Norway as a mere “limitation” (albeit a more expan-
sive one) on Plaintiff Furnes's right to keep his
daughter near him. The more natural characterization,
however, is that Defendant Reeves and Plaintiff
Furnes share a divided right to determine Jessica's
place of residence, and that each of their rights serves
as a limitation on the other's. Stated simply, they pos-
sess a joint right to determine Jessica's place of resi-
dence.™ Our analysis is also consistent with the
concept of “joint parental responsibility” recognized
under Norwegian law. In contrast to the agreement in
Croll, the Agreement here granted Plaintiff Furnes
joint parental responsibility, which under the Norwe-
gian Children Act granted Furnes the right to share
decision-making authority with Reeves. See Children
Act, 88 30, 35b, 43.

EN15. As aptly stressed by the Croll dissent,

The Hague Convention provides a remedy
not when a parent moves the child from
city to suburb or from home to boarding
school, but when he or she transports the
child across national borders. In light of
this international context, the term “place
of residence,” as used in the Convention,
logically contemplates decisions regarding
international relocation. Accordingly, the
right to choose the country in which a
child lives, like the authority over the
child's more specific living arrangements,
constitutes a “right to determine the
child's place of residence” under Article 5,
and thus a “right of custody” under the
Convention.

Croll, 229 F.3d at 148 (Sotomayor, J.,
dissenting).

2. A Ne Exeat Right Can Be Exercised Without
Wrongful Removal

The Croll majority's conclusion was equally in-
formed by its reasoning that the ne exeat clause did
not create a right that Mr. Croll could have exercised
absent Christina's removal, as required for return un-
der Article 3 of the Convention. Accordingly, the
Croll majority concluded that the rights created by
the ne exeat clause could not constitute rights of cus-
tody under the Convention. Croll, 229 F.3d at 140.
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The problem with the majority's reasoning, in our
view, is that it incorrectly assumes that a ne exeat
right could be exercised only to prevent a wrongful
removal; it ignores the situation in which the custodi-
al parent complies with the ne exeat clause and re-
quests the non-custodial parent's consent to move
abroad with the child. Here, for example, if Defen-
dant Reeves had sought Plaintiff Furnes's consent to
Jessica's moving abroad-as she was required by Nor-
wegian law to do prior to relocating-Furnes would
have had the opportunity to exercise his ne exeat
right by granting or withholding consent. According-
ly, the ne exeat right is capable of being exercised in
the absence of wrongful removal. Indeed, it is likely
that Plaintiff Furnes would have exercised his ne ex-
eat rights in the absence of the wrongful removal.

3. Purpose and Drafters' Intent

We also do not share the Croll majority's concern that
if a ne exeat clause alone conferred “rights of custo-
dy” upon a parent, a court could be compelled to re-
turn a child to a parent “who lacks the right or re-
sponsibility to give care or to decide who should give
it, or even to a parent with access who has been
found unfit to have custody.” Id. at 141. The custody
order in Croll placed all burdens of care and *721
custody on Mrs. Croll, and the Croll majority feared
that an order returning Christina to Mr. Croll would
effectively transfer custody of Christina to a parent
with no corresponding duty to provide for her. Id.
The Croll majority stressed that the Convention's
goal is to enforce custody rights-not to alter them by
ordering return of a child to a non-custodial parent.
Id. On that basis, the majority concluded that a rule
requiring return for violation of a ne exeat clause
would make the Convention unworkable and could
not accurately reflect the intent of the drafters. Id. at
140-41 FNte

EN16. In further support of its conclusion
with regard to the drafters' intent, the Croll
majority noted that the chair of the Hague
Conference Commission that drafted the
Convention has written that the right to veto
relocation does not amount to the type of
custody right contemplated in Article 3, as
follows:

[B]reach of a right simply to give or to
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withhold consent to changes in a place of
residence is not to be construed as a
breach of rights of custody in the sense of
Article 3. A suggestion that the definition
of “abduction” should be widened to cov-
er this case was not pursued.

Id. at 141 (quoting A.E. Anton, The Ha-
gue Convention on International Child
Abduction, 30 Intl & Comp. L.Q. 537,
546 (1981)). However, as the Croll dis-
sent correctly noted, the above quote
represents the view of Mr. Anton alone
and not necessarily the approach of the
Convention.

We further point out that the legislative
history and legal scholarship are divided.
For example, during the debate on various
proposals at the final diplomatic confe-
rence on the Convention in October of
1980, the following hypothetical was pro-
posed by Mr. Allan Leal of Canada:

Custody is given to the mother, but the
order provides that the child cannot go out
of the jurisdiction without the father's
consent. If the mother nevertheless leaves
the jurisdiction without such consent, that
constitutes wrongful removal.

Silberman, Linda, Patching Up the Ab-
duction Convention: A Call for a New In-
ternational Protocol and a Suggestion for
Amendments to ICARA, 38 Tex. Intll
L.J.41, 46 n.34 (2003) (quoting Hague
Conference on Private International Law,
Acts and Documents, 111 Actes et Docu-
ments de la Quatorzieme Session, Oct. 6-
25, 1980, at 266 (1980)). Some scholars
have cited the above hypothetical and
these statements in support of the view
that ne exeat rights clearly constitute
rights of custody. The comments of other
representatives at the Convention have
been cited in further support, as follows:

Mr. van Boeschoten of the Netherlands
noted that under the present terms of the
Convention, the abducted child would
have to be sent back immediately. There-
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fore, Mr. van Boeschoten saw no need to
revise the present Article 3 to deal more
expansively with rights of access. Mr. Ee-
kelaar, observer for the Commonwealth
Secretariat, also expressed the view that a
non-custodial parent with a right to be
consulted about relocation would be cov-
ered in the present definition under Article
5.

Id.

We are unpersuaded by this analysis as well. First,
this feared result can be avoided by allowing a par-
ent, such as Mrs. Croll, to return the child to her habi-
tual residence as opposed to relinquishing the child to
Mr. Croll for return. Once back in Hong Kong, Mrs.
Croll then could petition the court there to remove the
ne exeat restriction in the custody agreement. Accor-
dingly, our construction of the ne exeat right does not
alter the terms of the custody agreement. Rather, it
simply would inconvenience Mrs. Croll as the cus-
todial parent by requiring that she comply with its
terms. The Convention's purpose is to prevent the
international abduction of children and is thwarted,
not satisfied, by the Croll majority's construction of
the ne exeat right.

In any event, the particular fears expressed by the
Croll majority-that a child could be returned to a par-
ent with no duty or ability to care for the child-are
missing from this case. Plaintiff Furnes has ongoing
duties under § 30 of the Children Act, among others,
to provide care and consideration*722 to Jessica.
Indeed, the Bergen City Court determined that Furnes
was better able than Reeves to provide for and care
for Jessica. The Croll majority's fears are at best
unique to the particular facts in that case and not
present here.

Further, the Hague Convention requires return of the
child to a parent who possesses a single right of cus-
tody-even a joint right-that is violated by the child's
removal. ™ The necessary implication of the Con-
vention's terms is that a child may sometimes be re-
turned to a parent who has not previously possessed
primary physical custody.™2 We also note that the
Convention provides an exception to the mandatory-
return rule where return would be particularly damag-
ing for any reason, including, presumably, the mal-
feasance or nonfeasance of the parent seeking return.
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See Convention, Art. 13(b). Article 13(b) provides
that a court is not bound to order return of a child
where “there is a grave risk that his or her return
would expose the child to physical or psychological
harm or otherwise place the child in an intolerable
situation.” ™ 1d. Thus, the Croll majority's concern
is already taken into account by Article 13(b) of the
Hague Convention. There is no need to diminish the
nature of the ne exeat right.

FN17. As the Croll dissent notes,

[TThe majority contends that “rights of
custody,” as used in the Convention, re-
fers to a “bundle of rights” of which a
parent must possess a certain portion in
order to be protected by the Convention,
and that possession of only one of those
rights-in this case, the “right to determine
the child's place of residence” by exercis-
ing and leveraging a veto power over the
child's international relocation-is insuffi-
cient to confer custody on the party pos-
sessing that power.... The Convention
contains no indication that in such an ar-
rangement, a parent must possess some
minimum number of rights of custody in
order to qualify for protection.

Croll, 229 F.3d at 147 (Sotomayor, J.,
dissenting).

FN18. As pointed out in the Croll dissent,

[TIhe majority's characterization of a re-
turn remedy for violations of ne exeat
rights as unworkable fails to account for
the Convention's protection of any number
of joint custody arrangements in which
the parents trade physical custody or in
which one parent possesses physical cus-
tody and the other parent contributes to
decisions about the child's upbringing. By
the majority's reasoning, were the parent
with physical custody to remove the child
from the country of habitual residence, the
court would have no power to return the
child, because no adult would be required
to care for him or her upon return. Such a
conclusion, however, would largely evis-
cerate the Convention's protection of joint
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custody rights.
Id. at 149 (Sotomayor, J., dissenting).

FEN19. Defendant Reeves does not assert that
there is a grave risk that Jessica's return to
Norway would expose her to physical or
psychological harm or otherwise place her in
an intolerable situation. See supra note 8.

H. Rights That Were Actually Exercised Or Would
Have Been Exercised

[4] Having determined that Plaintiff Furnes has
“rights of custody” under the Hague Convention, we
now examine whether Plaintiff Furnes has shown that
his rights were “actually exercised, either jointly or
alone, or would have been so exercised but for the
removal or retention.” Convention, Art. 3(b). We
conclude that he has.

With regard to Plaintiff Furnes's rights under § 30 of
the Children Act, the district court found that Furnes
was exercising his rights of joint parental responsibil-
ity in Norway prior to Jessica's removal to the United
States. No indication in the record suggests other-
wise. On appeal, Defendant Reeves does not assert
that Plaintiff Furnes was not actually exercising his
*723 rights at the time of Jessica's removal from
Norway.

Further, it is clear that Plaintiff Furnes would have
exercised his custody rights under the ne exeat clause
in § 43 but for Jessica's removal. Under Norwegian
law, Defendant Reeves was bound to seek Plaintiff
Furnes's consent prior to relocating outside Norway
with Jessica. Had Reeves complied with that obliga-
tion, Furnes would have exercised his right by either
consenting to the relocation (with or without condi-
tions) or withholding consent. Accordingly, we con-
clude that Furnes would have exercised his rights
under the ne exeat clause but for the removal, as re-
quired by Article 3(b) of the Convention. We now
turn to Reeves's two affirmative defenses.

I. One-Year Limitation Period

[5] Reeves asserts that Plaintiff Furnes's petition was
not timely filed because it was filed more than a year
following Jessica's removal from Norway. See Con-
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vention, Art. 12; 42 U.S.C. § 11603(e)(2)(B). The
district court, however, did not err in concluding that
Plaintiff Furnes's petition was timely filed. Under
Avrticle 12 of the Convention, a court is required to
order return of a child who has been wrongfully re-
moved unless the respondent shows that the petition
for return of the child was filed more than one year
from the date of the wrongful removal or retention.
Convention, Art. 12. Even if the petition has been
filed more than one year after the abduction, a court
is required to order return unless the respondent also
shows that the child has become settled in his or her
new environment. ™2 |d.

FN20. Because the district court concluded
that Furnes's petition was timely filed, the
district court did not address the issue of
whether Jessica was settled in her new envi-
ronment.

Here, Plaintiff Furnes filed his petition more than one
year after Jessica's removal. Reeves moved to the
United States with Jessica in the summer of 2001,
and Furnes did not file the petition until November of
2002. However, the district court concluded that the
limitation period was equitably tolled until Plaintiff
Furnes located Jessica, and determined that the peti-
tion was filed within one year of Furnes's locating
Jessica. Accordingly, the district court concluded that
the petition was timely filed.

We agree with the district court that equitable tolling
may apply to ICARA petitions for the return of a
child where the parent removing the child has se-
creted the child from the parent seeking return. See
Mendez Lynch v. Mendez Lynch, 220 F.Supp.2d
1347, 1362-63 (M.D.Fla.2002) (holding that equita-
ble tolling applied to ICARA petitions because oth-
erwise “a parent who abducts and conceals children
for more than one year will be rewarded for the mis-
conduct by creating eligibility for an affirmative de-
fense not otherwise available); see also Ellis v. Gen-
eral Motors Acceptance Corp., 160 F.3d 703, 706
(11th Cir.1998) (“Unless Congress states otherwise,
equitable tolling should be read into every federal
statute of limitations.”); Young v. United States, 535
U.S. 43, 122 S.Ct. 1036, 1040, 152 L.Ed.2d 79
(2002) (“It is hornbook law that limitations periods
are customarily subject to equitable tolling, unless
tolling would be inconsistent with the text of the re-
levant statute.”) (citations and internal quotation
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marks omitted). Accordingly, we conclude that the
one-year period of limitations began from the date
that Plaintiff Furnes confirmed Jessica's location in
the United States, in March 2002 at the earliest. See
Bocquet v. Ouzid, 225 F.Supp.2d 1337, 1348
(S.D.Fla.2002) (concluding in ICARA *724 case that
one-year limitation period did not begin until date
petitioner confirmed the child's residence in the Unit-
ed States).

We also conclude that the district court did not err in
applying equitable tolling given the facts found by
the district court in this case. For example, the district
court accepted Plaintiff Furnes's testimony regarding
Defendant Reeves's concealment of her location and
his extensive efforts to locate Jessica. The district
court found that Furnes was a “credible and believa-
ble witness” and that the police report filed by Furnes
accurately summarized his efforts to locate his
daughter. The district court's factual findings are not
clearly erroneous.™% See Lops, 140 F.3d at 935 n. 6.

FN21. We recognize that Reeves argues that
she disclosed her and Jessica's whereaboults,
but the district court accepted Furnes's ver-
sion of the facts, not hers. We will not dis-
turb the district court's credibility determina-
tions. See, e.g., United States v. McPhee,
336 F.3d 1269, 1275 (11th Cir.2003) (“[W]e
allot substantial deference to the factfinder,
in this case, the district court, in reaching
credibility determinations with respect to
witness testimony” (internal quotation marks
and citations omitted)).

J. Consent or Acquiescence

[6] As her second affirmative defense, Reeves con-
tends that Furnes “consented to or subsequently ac-
quiesced” in Jessica's removal from Norway. Con-
vention, Art. 13(a); 42 U.S.C. 8§ 11603(e)(2)(B). The
district court also did not clearly err in its factual
finding that Plaintiff Furnes did not acquiesce in Jes-
sica's relocation. The district court accepted Plaintiff
Furnes's testimony that he took repeated and exten-
sive actions to locate his daughter. As noted by the
district court, “[t]he efforts that [Furnes] undertook to
obtain legal assistance in Norway ... are completely
inconsistent with any claim of acquiescence in the
child being detained permanently in the United
States.”
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IV. CONCLUSION

We conclude that Jessica was wrongfully removed or
retained from Norway by Defendant Reeves in viola-
tion of Plaintiff Furnes's rights of custody under the
Hague Convention; that Furnes was exercising those
rights or would have exercised them but for the re-
moval or retention of Jessica; that Furnes's ICARA
petition for return of Jessica was timely filed; that
Furnes did not consent to or acquiesce in Jessica's
removal or retention in the United States; and that the
district court erred in denying Furnes's petition for
the return of Jessica to Norway.

For the foregoing reasons, we reverse the district
court's denial of Plaintiff Furnes's ICARA petition
and remand this case with instructions. On remand,
the district court shall grant Plaintiff Furnes's ICARA
petition, and order that Defendant Reeves shall trans-
port and return Jessica to Bergen, Norway no later
than 30 days following the issuance of the mandate of
this Court. If Defendant Reeves refuses to comply
with the order, then Defendant Reeves shall relin-
quish Jessica to Plaintiff Furnes at a time and at a
location in the United States Courthouse for the
Northern District of Georgia, Atlanta, Georgia, to be
determined by the district court or at such other place
as determined by the district court, and Plaintiff
Furnes may then transport and return Jessica to Ber-
gen, Norway. Once Jessica is returned to Bergen,
Norway, the parties' rights are governed under their
Agreement and Norwegian law. On remand, the dis-
trict court shall promptly enter a briefing schedule
regarding the award of attorney's fees and costs to
Plaintiff Furnes. 42 U.S.C. 8§ 11607. We conclude the
district court in *725 the first instance should deter-
mine the amount of attorney's fees and costs.

REVERSED AND REMANDED.

C.A.11 (Ga.),2004.
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